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Court of Appeals of the District of Columbia. 


No. 2903. 

National Surety Company, a Corporation, Appellant, 

vs. 

Franklin K. Lane, Secy, &t\, et al. 


a 


Supreme Court of the District of Columbia. 

No. 32470. In Equity. 

National Surety Company, a Corporation of the State of New 

York, Plaintiff, 

VS 

Franklin k - Lane > Secretary of the Interior; William G Mc- 
Adoo, Secretary of the Treasury, and William L. Dayton, Trustee 
m Bankruptcy of Janies B. Orman and William Crook, [ndivid- 
uallv and as Co-partners Trading as Orman & Crook, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Co urn hr, at the City of \\ ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed February 27, 1914. 

In the Supreme Court of the District of Columbia. 

No. 32470. Equity. 

National Surety Company, a Corporation of the State of New 

York, Plaintiff, 
vs. 

Irankon K. Lane, Secretary of the Interior; William G Mr- 
Adoo, Secretary of the Treasury, and William L. Davton, Trustee 
m Bankruptcy of .Tames B. Orman and William Creek, Individ¬ 
ually and as Co-partners Trading as Orman & Crook, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff respectfully represents as follows: 

1. That the plaintiff is a corporation organized and existing under 
1—2903a 
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the laws of the State of New York and brings this suit in its own 
right. 

2. That the defendant Franklin K. Lane is a citizen of the 
United States at present residing in the District of Columbia, and 
is sued in his official capacity as Secretary of the Interior; William 
G. McAdoo, is a citizen of the United States at present residing in 
the District of Columbia and is sued in his official capacity as Secre¬ 
tary of the Treasury; and William L. Dayton is a citizen of the 
United States and resident of the State of Colorado, and is sued in 
his capacity as trustee in bankruptcy of James B. Orman and 
William Crook individually and as co-partners trading under the 
firm name of Orman & Crook. 

3. The plaintiff avers that the said James B. Orman and William 
Crook, co-partners trading under the firm name and style of Orman 
<fc Crook, by a writing dated, to wit, the 14th day of November, 1005, 

contracted with the United States to furnish all the labor and 

2 materials necessary and to construct complete at specified 
unit prices for the different items and classes of work in¬ 
volved, Sections 1, 2 and 3 of the Belle FouTche Dam and Distribut¬ 
ing Canals, on the Belle Fourche Reclamation Project, in the State 
of South Dakota, in accordance with the terms of their proposal and 
detail specifications attached to and made a part of their said con¬ 
tract. 

4. That the United States required as a condition precedent to 
the award of said contract to the said Orman & Crook, that the said 
Orman & Crook should and would execute a bond in a penalty and 
with a surety satisfactory to the United States or its duly authorized 
agents, conditioned that the said Orman A Crook would faithfully 
carry out and perform the terms of said contract. 

5. That the said Orman & Crook did on, to wit, the 14th day of 
November. 1905, execute and deliver to the United States or its duly 
authorized agents, said bond in a penalty of $120,000 as was re¬ 
quired by the said United States, as mentioned in the last preceding 
paragraph hereof; that at the special instance and request of the said 
Orman & Crook the plaintiff became surety on said bond and was 
accepted by the United States or its agents as satisfactory surety 
thereon. 

6. The estimated cost of the aforesaid work (actual cost being de¬ 
pendent on quality of materials furnished and work actually done) 
at the unit prices agreed was—schedule 1, $879,164; schedule 2, 
$70,129.75; schedule 3, $54,005.50; or a total of $1,003,299.25, 
which was to be paid as provided in paragraphs 38 and 104 of the 
specifications attached to said contract. 

Paragraph 38 provided: 

3 “38. Payments.—The payments due shall be made to the 
contractor upon the presentation of proper accounts, pre¬ 
pared by the engineer and approved by the chief engineer, in ac¬ 
cordance with the provisions made therefor and pertaining to the 
contract. When the work has been completed or all the material 
has been delivered, to the satisfaction of the chief engineer, and 
when a release of all claims against the United States on account of 
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the contract shall have been executed by the contractor, final pay¬ 
ment of the balance due will be made.” 

Paragraph 104 provided: 

“104. Estimates and payments.—Payments will be made as fol- 
lows: At the end of each calendar month the engineer shall make 
an approximate measurement of all the work done or materials de¬ 
livered, up to that date, and an estimate of the value of the same, at 
the prices agreed upon in the contract. A deduction of 20 per cent 
shall be made from this estimated amount and from the balance 
shall he deducted the amount of all previous payments. The re¬ 
mainder shall he paid to the contractor upon the presentation of 
proper accounts, prepared by the engineer and approved bv the chief 
engineer. The 20 per cent so deducted shall be retained by the 
Government until the work shall have been completed to the entire 
satisfaction of the chief engineer, and in case of default by the con¬ 
tractor said 20 per cent shall he and become the sole and absolute prop¬ 
erty of the United Skates. In the case of Schedule No. 1, after the 
amount so retained equals $40,000 the contractor shall be paid the 
full value of the work done or the materials delivered during each 
month, and in the case of each of schedules Nos. 2 and 3 after the 
amount retained equals $5,000 the foregoing deduction of 20 per 
cent shall no longer be made, but the contractor shall be paid the 
full value of the work done or materials delivered during each 
month. The balance due upon completion of the contract shall be 
paid as provided in paragraph 38. 

7. Paragraph 22 of the specifications forming a part of said con¬ 
tract provided that in the event of unreasonable delay or failure on 
the part, of the said Orman & Crook to prosecute and complete the 
work, upon due notice— 

“Then and in either case the Secretary of the Interior shall have 
the power to suspend the operation of the contract, and he mav take 
possession of all machinery, tools, appliances, and animals em¬ 
ployed on any of the works to be constructed under the contract and 
of all materials belonging to the contractor delivered on the ground, 
and may use the same to complete the work, or he may employ 
other parties to carry the contract to completion, substitute other ma¬ 
chinery or materials, purchase the material contracted for in such 
manner as he may deem proper or hire such force and buy such 
machinery, tools, appliances, materials, and animals at the con¬ 
tractor’s expense as mav be necessary for the proper conduct 
4 of the work and for finishing it in the time agreed upon. 

Any excess of cost arising therefrom over and above the con¬ 
tract price wall he charged against the contractor and his sureties, 
who shall be liable therefor.” 

8. Work w T as commenced hv said Orman & Crook under said con¬ 
tract as provided therein, and in due course said Orman & Crook 
had completed and received pay for work of the value and amount of 
$310,111.91 which included the entire work called for under sched¬ 
ule 3 and the $5,000 reserve percentages held hack under said 
schedule; hut before schedules 1 and 2 had been completed, and 
when there yet remained to he done under those schedules work of 







4 


NATIONAL SURETY COMPANY, ETC., VS. 


the estimated value of $693,187.34, the said Orman & Crook became 
insolvent and on. to wit. .Tan. 16, 1908, filed a voluntary petition in 
bankruptcy in the United States District Court for the District of 
Colo., and thereafter in due course of said proceedings the defend¬ 
ant William U. Dayton was appointed trustee in bankruptcy of the < 
estate of said Orman & Crook, and has been since that time and 
still is acting as such trustee. Thereafter, to wit. on January 22, 
1908, the United States pursuant to and in accordance with the au¬ 
thority given it in said contract, suspended the operation of the con¬ 
tract and took possession of machinery tools, appliances, and ani¬ 
mals employed on the work being constructed under said contract, 
and all materials belonging to the contractors delivered on the 
ground. 

9. That at the time of said suspension said Orman & Crook had 
been paid for all work done, les* $40,000 retained percentages under 
schedule 1 and $r>.000 retained percentages under schedule 2: and 
until respect to these retained percentages, paragraph 104 of the 
specifications provided: 

“In case of default hv the contractor said 20% shall be and be¬ 
come the sole and absolute property of the United States.” 

5 10. Thereafter the United States called upon the plain¬ 
tiff as surety to complete the said contract, and steps were 

thereupon taken bv the plaintiff to secure a contractor or contractors 
who would undertake the completion of the same, the plaintiff not 
being equipped itself to undertake the work. Many localities 
throughout the United States were canvassed for bids. The plain¬ 
tiffs’ officers personallv interviewed contractors from Denver. Colo., 

St. Paul. Minn.. Chicago. Til.. New York City, Janesville. Wis., 
and other cities. After weeks of persistent effort the plaintiff finally 
secured a bid from TTayes Bros. Company, a corporation of Janes¬ 
ville. Wis.. and John W. Peters of the same place, both acting jointly, 
offering to complete the said contract of Orman & Crook for the 
balance of the said contract price then remaining in the hands of 
the Government, which would have become due said Orman & 
Crook upon their having completed the said work, such balance 
being estimated at $683,187.34. including the aforesaid holdbacks 
on schedules 1 and 2 of $45,000 and the penalties charged against 
said Orman & Crook of 87.050 for failure to complete schedules 2 
and 3 within the contract time. 

11. This bid was considered a very advantageous one both for 
the plaintiff and for the Government and contract was accordingly 
entered into on. to wit. the 2nd day of April. 1908, between the 
plaintiff on the one hand and the said Hayes Bros. Company and 
John W. Peters (hereinafter called contractors) on the other hand, 
whereby and wherein the said contractors agreed among other 
things, to complete the unfinished work on schedules 1 and 2, in 
accordance with the terms, conditions, plans and specifications of 
the original contract of said Orman & Crook, for the balance of the 
contract price remaining in the hands of the Government, esti¬ 
mated as aforesaid at $693,187.34, including the aforesaid 

6 holdbacks of $45,000; and wherein and whereby the plain¬ 
tiff agreed to assign all warrants and to pay over to the con- 
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tractors all moneys received by it from the United States upon ap¬ 
proved accounts of work done by the contractors under said con¬ 
tract of Orman & Crook, and to assign all warrants and to pay over 
all moneys received by the plaintiff from the United States as hold¬ 
backs on schedules 1 and 2 and for penalties charged against Orman 

6 Crook, as aforesaid, within five days after such warrants or pay¬ 
ments or any of them should be received by the plaintiff, and in 
addition thereto, the plaintiff agreed to pay the contractors the sum 
of $14,050, and no more, which latter sum was to be in full for 
all other obligations and liabilities of the plaintiff to the contractors, 
$7,000 thereof to be paid on or before May 20. 1008, and the bal¬ 
ance $7,050 on or before October 20. 1008. The plaintiff also 
agreed to pay the further sum of $1,150 towards the premium 
charged upon the bond which it required to be given by the said 
contractors for the faithful performance of their said contract. 
Said contract by its own provisions however, was to become effective 
only in the event the plaintiff secured from the Government, on 
or before April 10. 1008. a contract for the completion of the said 
work, including among other things, provisions for the use by the 
plaintiff of the plant, materials and animals left on the work bv 
said Orman & Crook, and for the payment to the plaintiff of the 
$45,000. holdbacks hereinbefore referred to upon the completion of 
said contract. A copy of said contract between the contractors and 
the plaintiff is attached hereto, marked Exhibit A. and is made a 
part hereof, the same as if herein fully set forth. 

12. The plaintiff thereupon took the matter up with .Tames 
Rudolph Garfield, then Secretary of the Interior and prede- 

7 eessor in office of said defendant Franklin K. Lane, and 
exhibited to him the aforesaid contract entered into with 

the said contractors, and the said Garfield, after having the advice 
of the Attorney General of the United States, or the said Attorney 
General’s assistants, and after considering the advantages to result 
to the United States from having such contract become binding, the 
said Garfield, as Secretary of the Interior, on. to wit, the 8th day 
of April. 1008. acting on behalf of the United States, entered into a 
contract with the plaintiff for the completion of the work left un¬ 
completed by said Orman & Crook, and agreed to pay to the plain¬ 
tiff therefor according to the provisions of paragraphs 88 and 104 
of the specifications attached to and forming a part of said contract 
of Orman & Crook, dated November 14. 1005. aforesaid, and further 
specifically agreed that 

“Upon the completion of the contract the percentage heretofore 
retained under the provisions of paragraph 104 of the specifications 
shall, subject to the provisions of the said contract of Nov. 14. 1905. 
be paid to the proper party in interest, viz: the party of the second 
part.” 

The party of the second part in said contract was the plaintiff. 
The said contract of April 8, 1908, contained a further provision 
that the plaintiff was to have the use without charge of the plant, 
materials, machinery, etc., taken over by the United States from 
said Orman & Crook, upon the suspension of their contract as 
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aforesaid, and otherwise met the conditions specified in the con¬ 
tract of April 2, 1908 with the contractors, and made said contract 
of binding force and effect. The said contract of April 8, 1908, 
l>etween the plaintiff and the United States is attached hereto, 
marked Exhibit B, and is made a part hereof as if fully herein 
set forth. 

8 18. The said contractors thereafter at once entered upon the 
}>erformance of the work left uncompleted by the said Orman 

& Crook, and the same has now been fully completed in accordance 
with the plans and specifications of said contract and has been ac¬ 
cepted by the United States, and all payments therefor, except as 
hereinafter mentioned, have been made by the United States to 
the plaintiff as provided in the aforesaid contract with plaintiff of 
April 8, 1908, and the said checks or warrants in payment were all 
promptly endorsed and paid over by the plaintiff to the contractors 
as provided in plaintiff’s said contract with them of April 2, 1908. 

14. Upon completion and acceptance of said work the account 
was stated by the officials of the Reclamation Sendee, acting under 
the direction of defendant, Franklin K. Lane, and there was found 
to be a balance due to the plaintiff from the United States under 
the aforesaid contract of April 8, 1908, of $24,860.18, upon ap¬ 
proved accounts of work done pursuant to the terms of said contract, 
and a further sum of $44,798.22 as holdbacks or reserve percent¬ 
ages. which had l>een withheld from Orman & Crook on work done 
by them prior to the suspension of the operation of their said con¬ 
tract. However, notwithstanding the account has been stated as 
aforesaid and the amount due definitely and finally determined, and 
notwithstanding the aforesaid sums are admitted to be due to the 
plaintiff according to the terms of the aforesaid contract of April 
8. 1908, between the United States and the plaintiff, yet the de¬ 
fendant Franklin K. Lane, has failed and refused to pay said 
$44,798.22 to the plaintiff and has informed the plaintiff that he 
will not do so except on the consent of the aforesaid defendant Wil¬ 
liam L. Dayton, trustee in bankruptcy of said Orman & Crook, or 

upon the order of a Court of competent jurisdiction; and 

9 further refuses to pay said $24,860.18 to the plaintiff, un¬ 
less the plaintiff will first execute and deliver to the United 

States a release in full of all claims and damages of whatsoever 
kind or character arising under or by virtue of the aforesaid con¬ 
tract of April 8, 1908. 

15. The plaintiff further avers that on, to wit. the 3rd day of 
December 1913, the said contractors filed suit in the Circuit Court 
for Rook County, State of Wisconsin, against this plaintiff, claim¬ 
ing and demanding from this plaintiff, among other sums, the sum 
of $69,658.40 alleging that it is the duty of this plaintiff to demand 
and receive from the United States said sums of $69,658.40; that 
is to say $24,860.18, for w’ork done by said contractors, and $44.- 
798.22 as holdbacks from Orman & Crook as aforesaid; and that 
upon the refusal of the United States to pay the same to this plain¬ 
tiff, it is the duty of this plaintiff to resort to such measures as may 
be necessary to enforce the payment of said sum to this plaintiff, 
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in accordance with the terms of the aforesaid contract of April 8, 
1908. Further proceedings in said suit have been suspended tem¬ 
porarily by agreement between the parties thereto in order that this 
plaintiff might have an opportunity to enforce its claims to the 
aforesaid fund of $69,658.40 being withheld from payment by 
defendant Franklin K. Lane as aforesaid. 

16. The said contractors in said suit further allege that in the 
month of May, 1908, after they had commenced work and had taken 
possession of the horses, wagons, etc. left upon said work by said 
Orman & Crook, one Mark Young claimed to own a large number 
of said horses, wagons, harness and other equipment; that upon 
investigation the said contractors learned that said Young had given 

a chattel mortgage covering said property claimed by him 

10 to one Pettigrew of Belle Fourche, South Dakota, and fur¬ 
ther learned that the United States also had a lien on said 

horses, wagons and other equipment, for the care and keep of the 
same; and upon investigation, learned that said Young was in fact 
the owner of said horses, wagons, harness, etc. claimed by him, and 
that, the said contractors were compelled, in order to have the use 
of said property, to pay and discharge said lien of the United States, 
and said chattel mortgage of said Pettigrew and to pay said Young 
for said property, said payments altogether aggregating the sum 
of $7,000, and accordingly demand is made upon this plaintiff, 
who is the defendant in said suit, for the said $7,000, with interest 
thereon from the 1st day of Octol>er, 1908. 

The said contractors further allege that after entering into the 
contract of April 2, 1908, and commencing work upon said project, 
as aforesaid, they also learned that the United States had a claim 
upon all of the said horses, mules, wagons, etc., taken over from 
Orman & Crook, as aforesaid, for care and keep during the time 
of the suspension of the said Orman & Crook contract; and that, in 
order to get the use of said property, it became necessary for the 
said contractors to discharge the said lien of the United States by 
allowing the United States to deduct from the payments due said 
contractors for work done by them under their contract the sum of 
$4,594.87, which the said contractors demand of this plaintiff, the 
defendant in said suit. 

The said contractors further allege in said declaration that this 
plaintiff promised and agreed to pay to them the further sum of 
$7,050, which had been deducted by the United States from pay¬ 
ments due said Orman & Crook on account of the failure of said 
Orman & Crook to complete schedules 2 and 3 within the 

11 time agreed and demand of this plaintiff that it pay to them 
the said sum of $7,050 with interest thereon from the 1st 

day of July, 1911. For greater accuracy and particularity as to the 
allegations and demands of said contractors against this plaintiff in 
said suit, reference is hereby made to the declaration filed therein, 
a true copy of which is attached hereto, marked Exhibit C, and is 
made a part hereof as if fully herein set forth. 

17. The plaintiff further avers that the said Orman & Crook, at 
the time they made application to the plaintiff for the bond of 
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$1*20.000 aforesaid and at the time the plaintiff agreed to execute 
said bond and as a part ot the consideration for the execution of 
said bond by the plaintiff, tlie said Orman A Crook agreed with the 
plaintiff that they would at all times indemnify and keep indemni¬ 
fied the plaintiff and save it harmless from and against any and all i 
liability, damage, or loss, which the plaintiff should or might at 
any time sustain or incur or become liable for by reason of having 
executed said bond. A copy of said agreement and a copy of said 
bond are attached hereto marked Exhibits I) and E respectively, 
and are made a part hereof, as if fully herein set forth. 

IS. That, in addition to the aforesaid demands of said contractors 
against this plaintiff, which total the sum of $78,014.10, and which, 
or a large part of which, this plaintiff may he compelled to pay; the 
plaintiff lias already, by reason of the aforesaid default of said 
Orman A Crook, been compelled to pay out as costs, expenses, dam¬ 
age and loss the following sums: 

1*2 Mar. 10. 1908. For expense's of William J. Griffin 
in traveling from New York City to Washington, 


1). C.. and return, and for sustenance while in Wash¬ 
ington in connection with said contract. $75.00 

Apr. 3. 1908. For expenses of .T. G. White Co., con¬ 
tractors of X. Y. City in examining into plans and 

specifications of said work. 23.70 

Mar. 30. 1908. For expenses of William .1. Griffin. New 

York City to Chicago and return. 100.00 

Apr. 7. 1908. Expenses of William .1. Griffin. New York 

City to Washington. IX C., and return. 35.00 

Apr. 11, 1908. Expenses of Ralph W. Smith from 
Denver, Colo., to Washington, IX C., and return, 
including expenses of W. L. Bradbury, a contractor of 

Denver, Colo. 212.80 

Apr. 14. 1908. Hayes Brothers Co. and John W. Peters 
i/o allowance hv National Surety Co. on bond securing 
the contract of Ilayes Brothers Co. and John W. Peters 575.00 
Apr. *24. 1908. Fees of La Fleiche A Simons in defeating 

claim against contract of Orman A* Crook. 150.00 

Mav 10, 1908. Haves Brothers Co. and John W. Peters, 
amount agreed to l»e paid under contract with them by 

National Surety Company . 7,000.00 

June 2, 1908. Expenses of Newman A Hoy, contractors, 

St. Paul. Minn. 322.00 

Oct. —. 1908. Hayes Brothers Co. and John W. Peters, 
amount agreed to be paid them under contract of 

National Surety Company. 7,050.00 

Apr. —, 1909. Hayes Brothers Co. and John W. Peters, 
balance of allowance by National Surety Company 
for expenses of bond of said Hayes Bros. Company and 
John W. Peters. 575.00 


Total.$16,117.70 
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19. That the plaintiff is informed by said defendant Franklin 
K Va ne , through his subordinate, the Acting Director of the Recla¬ 
mation Service, that, unless this plaintiff either reaches an agree- 


v .— V,. ^ o«u, xunu ep-±-±,/uo.^, or institutes proper Court 
proceedings asserting its claim to the same, the said sum will on 
oi after said date, be paid to said Orman & Crook, or their legal rep¬ 
resentative. 1 he plaintiff has endeavored to come to a satisfactory 
agreement with defendant William L. Dayton, trustee in bankruptcy 
of said Orman A Crook, but has been unable to do so, and there¬ 
in f 1 * l i ia Vlv-ir K fu T nd is now about to be paid to 
; a d defendant \\ llliam L. Dayton, as such trustee in bankruptcy, 

a ? . Y- 1 ! >e P aid ,*? !l m ’ t le S reat and irreparable injury of the 
plaintiff, unless this Court intercedes to prevent such payment and 

to order the said sum paid to this plaintiff or to a Receiver or Re- 
ceivers to be appointed by this Court. 

20. The defendant William G. McAdoo is joined as a party to 
this suit because the fund out of which the aforesaid indebtedness 
will be paid is now in the Treasury of the United States subject 
to the direction and contro of said defendant, and in regular course 
the payment will necessarily have to be made by him or under his 
direction. The plaintiff is informed, and believes and therefore 
avers that according to the usual and prescribed procedure pay¬ 
ments of tins character and amount are made by the officials of the 
Reclamation Service, acting under the direction and control of 
defendant Franklin K. Lane, preparing a voucher showing the 
amount due and the name of the payee, and after the payee has 
certihed thereon that the amount stated is correct and jW and pav- 
has “ ot Jieen made, this voucher is forwarded to tiie defendant 
W Ilham D. McAdoo or the proper officials of the Treasury Depart¬ 
ment, acting under his direction and control, for payment* and 
that after the proper notations and records have been made 
14 a warrant is drawn and delivered to the order of the payee 
and in the amount stated in said voucher. 

The premises considered your plaintiff prays as follows: 

1 That the U. S. writ of subpoena may issue out of this Court 
directed to the defendants and each of them, commanding them 
and each of them to appear and answer the exigencies of this bill 
but not under oath, answer under oath being hereby expressly 

4 hat the defendant W illiam L. Dayton, trustee in bankruptcy 
of James B. Orman and William Crook, individually and as co¬ 
partners trading under the firm name of Orman & Crook his agents 
attorneys, assigns or successors in office, may be enjoined and re¬ 
strained from receiving the aforesaid fund of $44,687.22 or any 
part thereof, or any check or warrant issued for same and that the 
said Franklin K. Lane, Secretary of the Interior and William G. 
McAdoo, Secretary of the Treasury, their agents, or successors in 
office, may be enjoined and restrained from issuing a voucher, draft, 

2—2903a 
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or warrant for said funds to said William L. Dayton, or in any 
wise disposing of said fund until the further order of this Court. 

3. That a Receiver or Receivers l>e appointed by this Court to 
demand and receive said funds, or any check, or draft or warrant 
issued for the same, and that said Receiver or Receivers hold said 
fund and dispose of the same under the order of this Court for the 
protection of this plaintiff. 

4. That the defendant Franklin K. Lane, Secretary of the In¬ 
terior be ordered and directed to pay the whole of the aforesaid sum 

of $69,658.40, or cause the same to be paid to the plaintiff, 
15 or to said Receiver or Receivers to be appointed by this 
Court. 

5. That the plaintiff be decreed to be entitled to receive the whole 
of the aforesaid sum of $69,658.40 balance admitted to be due from 
the United States for the performance and completion of schedules 
1, 2 and 3 of the Relle Fourche Dam and Distributing Canals as 
called for in the aforesaid contract of Nov. 14, 1905, between Orman 
& Crook and the United States. 

6. That the plaintiff may have such other and further relief as 
the case may require and to this Court may seem meet and proper. 

NATIONAL SURETY COMPANY, 
Bv W. II. RONSAYTLLE, I!<*. Mgr. 

B. E. IIINTON, 

Attorney for Plaintiff. 

W. II. Ronsaville being duly sworn, deposes and says that he is 
the Resident Manager of the National Surety Company, the plain¬ 
tiff named in the foregoing bill of complaint and is acquainted with 
the matters and facts set forth therein and is authorized to verify 
the same; that he has read the same over and knows that the matters 
alleged therein are true, except such matters as are alleged on in¬ 
formation and belief and as to those he l>elieves they are true. 

W. II. RONSAVILLE. 

Subscribed and sworn to before me this 27th dav of Feb’y 1914. 
[seal.] N. S. FAUCETT, 

Notary Public. 


16 Decree Appointing Receiver. 

Filed July 21, 1914. 

******* 

This cause came on to be further heard at this term of Court upon 
the bill of complaint and rule to show cause issued thereon and the 
answer of defendants, William G. McAdoo, Secretary of the Treas¬ 
ury, and Franklin K. Lane, Secretary of the Interior, to said bill of 
complaint and rule to show cause and was duly considered by the 
Court, and it appearing to the Court that defendant, William L. 
Dayton, Trustee in Bankruptcy, of James B. Orman and William 
Crook, individually and as co-partners trading as Orman & Crook, is 
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before the Court, having been brought in by publication, it is there- 

A. 1914, by consent of parties, 

■ ordered and decreed, that the Munsey Trust Company 
of \\ ashington, D. C., be and it is hereby appointed Receiver in this 
cause (to sene without compensation and pay interest at the rate of 
2 < 2 % Per annum on all funds coming into its hands as such Re- 
ceiver) with authority to sign, execute and deliver to the Secretary 
of the Interior and the Secretary of the Treasurv, or either of them, 
as said officers may require, on behalf of William L. Davton, Trustee 
in Bankruptcy of James B. Orman and William Crook,' individually 
and as co-partners trading as Orman & Crook, a release or releases of 
all claims against the l nited States on account of the contract dated 
November 14, 1905, l>etween the United States and James B. Orman 
and \\ llliam Crook, co-partners trading under the firm name and 
stylo of Orman & Crook, and on behalf of the National Surety Com¬ 
pany, a release or releases of all claims against the United States on 
account of the contract dated April 8, 1908, between the 
1 ( l nited States and the National Surety Company, and there- 

n after demand, collect and receive from the defendant, William 

O. McAdoo, Secretary of the Treasury or Franklin K. Lane, Secre¬ 
tary of the Interior, the sum of sixty-nine thousand, six hundred and 
twenty-eight dollars and thirty cents ($69,628.30), or whatever bal¬ 
ance there may l>e found due from the United States for the per¬ 
formance and completion of the work called for under the contract, 
dated the 14th day of November, 1905, between the United States 
and James B. Orman and William Crook, co-partners trading under 
the lirm name and style of Orman <fc Crook, and under the contract 
of April 8, 1908, between the United States and the National Surety 
Company, and the said Receiver shall hold the same subject to the 
further order of this Court. 

It is further ordered that the defendants, William G. McAdoo, 
Secretary of the Treasury, and Franklin K. Lane, Secretary of the 
Interior, after having obtained from the Receiver herein appointed 
the releases, executed bv the Receiver herein appointed on l>ehalf of 
the defendant, William L. Dayton, Trustee in Bankruptcy of James 
B. Onnan and "William Crook, individually and as co-partners trad¬ 
ing as Orman A r Crook, and the plaintiff, National Surety Companv, 
of all claims against the United States on account of the contracts 
covered by these proceedings herein provided for, be and they are 
hereby authorized and directed to pay to said Munsey Trust ‘Com- 
pany, Recei\er herein appointed, the sum of sixtv-nine thousand, six 
hundred and twenty-eight dollars and thirty cents ($69,628.30) 
or whatever balance may be found due from the United States for 
the performance and completion of the contracts aforesaid; and the 
receipt of the Receiver herein appointed for said amount shall be full 
acquittance to the United States for any and all claims and 
18 demands, either at law or in equity, of the parties hereto aris¬ 
ing out of or in any wise connected with the said contracts. 

It is further ordered, That upon payment of the said sum by the 
defendants,^ W illiam G. McAdoo, Secretary of the Treasury, and 
Franklin R. Lane, Secretary of the Interior, or either of them to 
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said Munsey Trust Company, Receiver aforesaid, as herein provided, 
that this suit shall be and the same is hereby dismissed as to said 
defendants, William G. McAdoo, Secretary of the Treasurv and 
Franklin K. Lane, Secretary of the Interior, without costs to said de¬ 
fendants. 

By the Court: 

WRIGHT, Justice. 


We consent. 

J. S. EASBY-SMITH, 

Att’y for Deft Dayton. 

C. EDWARD WRIGHT, 

Asst Att’y, Att’y for Franklin K. Lane. 

B. E. HINTON, 

Att'y for Fl't’f, Xational Surety Co. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C., Att’y for D’fd't Wm. McAdoo. 


Order Authorizing Partial Distribution. 

Filed July 24, 1914. 

******* 

Upon motion of plaintiff and consent of defendant, William L. 
Dayton, Trustee in Bankruptcy, it is bv the Court this 24th day of 
July, 1914, 

Ordered, that the Munsey Trust Company, Receiver herein be 
and it is hereby authorize*!, immediately upon receipt from the 
United States of the sum of $69,628.30 described in these proceed¬ 
ings, to pay to the National Surety Company the plaintiff herein 
the sum of $24,860.08. 

Bv the Court: 

WRIGHT, Justice. 

J. S. EASBY-SMITH, 

Att’y for Defendant Wm. L. Dayton. 

B. E. HINTON,' 

Att’y for Plaintiff, Xational Surety Co. 


19 Answer of Defendant Dayton. 

Filed September 11, 1914. 

******* 

Comes now the defendant, William L. Dayton, Trustee as afore- 
said, and especially saving and reserving unto himself now, and at 
all times hereafter, all and all manner of benefit or advantage of 
objections or exceptions which can or may be had to the manifold 
errors and imperfections of said bill of complaint, for answer to said 
bill of complaint, or to so much thereof as this defendant is advised 
it is necessary and material for him to answer, answering says: 
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1 & 2. Defendant admits the allegations contained in paragraphs 
numbered one and two of said bill of complaint, and further says 
that he is trustee in bankruptcy of said Orman <fc Crook, in a bank¬ 
ruptcy cause now pending in the United States District Court for 
the District of Colorado. 

3. This defendant admits the allegations contained in the third 
paragraph of said bill; but in so far as the allegations in said para¬ 
graph, and any and all allegations in the whole of said bill of com- 
plaint, refer to or attempt to set forth the contents of said contract 
of No\ ember 14th, 1905, and the specifications forming part of said 
contract, this defendant refers to said contract and to the advertise¬ 
ment, proposals, and specifications attached to and made part of 
said contract; a copy of said contract and of said advertisement and 
proposal and specifications being attached hereto and made part 
hereof, marked respectively Exhibit one and Exhibit two. 

4. This defendant believes that the allegations contained in the 
fourth paragraph are true, but for more complete answer refers to 

said contract and specifications. 

20 5. This defendant admits as substantially true the allega¬ 

tions contained in the fifth paragraph of "said bill but for 
more complete answer refers to the aforesaid contract and specifica¬ 
tions, and to said bond, a copy of which is attached to the said bill 
of complaint marked Exhibit E. 

6. Answering the allegations contained in paragraph six this de¬ 
fendant admits said allegations except that it says that the agreed 
price for schedule number three was $53,005.50, instead of $54,- 
OOo.oO, as alleged in said paragraph, and that the agreed price for 
schedule two was $71,129.75, instead of $70,129.75 as alleged in 
said paragraph; and for further answer this defendant refers to said 
contract and specification, namely, Exhibit 1 and Exhibit 2, of this 
answer. 

7. This defendant believes the allegations contained in the seventh 
paragraph to be true, but for more complete answer refers to the said 
contract and specifications, and to said paragraph twenty-two of said 
specifications, and to such other portion or portions of said contract 
and specifications as may be pertinent and material. 

8. Answering the allegations contained in the eighth paragraph 
of said bill defendant says that the said Orman and Crook duly un¬ 
dertook the work under said contract and on, to-wit, January 16th. 
1908, had entirely completed that portion of the work provided for 
under schedule three^ of said specifications, and were paid in full 
therefor, including $o,000 of retained percentages which the United 
States had withheld until completion of said schedule three, under 
the terms of said contract and specifications. Said Orman & Crook 
had also completed the work so undertaken by them under schedule 

number two of said specifications with the exception of a 
21 small amount of work of the value of $291, and were fully 
paid for the work under said schedule two with the exception 
of $5,000 of retained percentages which the Government had with¬ 
held, and still withholds, under the terms of said contract and 
specifications. Said Orman & Crook had also performed a large 
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amount of work under schedule number one, and had been paid in 
full for said work with the exception of approximately $40,000 of 
retained percentages which had been withheld by the Government 
under the terms of said contract; the aggregate of the retained per¬ 
centages so withheld by the Government under schedules one and 
two having been stated by the accountants and auditors of the 
United States as amounting to the sum of $44,768.22. There did 
remain to be performed at said time, to-wit, January lbth, 1908, a 
large amount of work under schedule one of said specifications, but 
whether the estimated value of said work was $698,18/.34 or not, 
this defendant does not know, and is unable to admit or deny and 
calls for strict proof thereof. Said Orman & CrOok did become bank¬ 
rupt as alleged and this defendant was appointed and is the qualified 
trustee in bankruptcy of the estate of said Orman A: Crook. De¬ 
fendant admits that on, to-wit. January 22d, 1908, the United States 
did suspend the operations of said contract and did hike possession 
of machinery, tools, appliances and animals employed on said work 
and materials to be used in said work, all of which belonged to said 
Orman & Crook and were of great value, to-wit, $lo0,000, for which 
no accounting has been made to said Orman & Crook or to this 
defendant by the 1 nited States or by the plaintiff or by any other 
person or persons; and this defendant demands from the plaintiff 
strict proof of the value of said machinery, tools, appliances, animals 

and materials. . . , . , 

9. For answer to the allegations contained in the ninth 

*22 paragraph of said bill this defendant refers to the preceding 
paragraph number eight of this answer, and to said contract 
and specifications, namely Exhibit one and Exhibit two of this an- 


10. Answering the allegations contained in the tenth paragraph of 
said bill this defendant says that he does not know and. therefore, is 
unable to sav whether the United States called upon plaintiff, as 
surety of said Orman & Crook, to complete said contract, or whether 
the plaintiff came forward upon the bankruptcy of said Orman & 
Crook and the suspension of said contract, and offered and undertook 
to complete said work; and concerning the allegations of said para¬ 
graph in this regard this defendant demands strict proof. This de¬ 
fendant does not know, and for that reason can neither affirm nor 
deny that the said plaintiff was not equipped to undertake this work; 
that many localities were canvassed for bids; that plaintiff’s officers 
personally interviewed many contractors; and calls for strict proof of 
said allegations if the same be deemed material. This defendant has 
no knowledge of any negotiations between the plaintiff and said 
Haves Brothers Company and John W. Peters, and calls for strict 
proof of these and of all the remaining allegations of said paragraph, 
if the same be deemed material. 

11. Answering the allegations of the eleventh paragraph this de¬ 
fendant says that he has no knowledge as to whether or not the bid 
of Hayes Brothers and Peters was considered advantageous, both on 
the part of the plaintiff and for the Government, and if the same be 
deemed material, demands strict proof thereof. Answering the re- 
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maining allegations of said paragraph this defendant is informed 
and believes and admits upon information and belief that the 
28 plaintiff did, on the 2d day of April, 1908, enter into a con¬ 
tract with Hayes Brothers Company and Peters, a copy of 
which contract is attached to the bill of complaint marked Exhibit 
A. So far as concerns the remaining allegations of fact contained in 
said eleventh paragraph and in said contract marked Exhibit A to 
the hill of complaint, this defendant has no knowledge and is unable 
either to affirm or deny the same and calls for strict proof thereof, if 
the same he deemed material. 

12 Answering the allegations contained in the twelfth paragraph 
this defendant says that lie has no knowledge of the alleged negotia¬ 
tions between the plaintiff and the Secretary of the Interior and so 
far as concerns the said contract of April 8th, 1908, between plaintiff 
and the I nited States this defendant refers to the contract itself a 
c °Py of which plaintiff has attached to its bill marked Exhibit B, 

prooj of which contract this defendant demands if the same lie ma- 
terial. 

13 Answering the allegations contained in the thirteenth para¬ 
graph this defendant has no knowledge of the work performed bv the 

| * * ,* _ i Brothers Company and Peters, but be¬ 

lieves that said work has been completed in accordance with the plans 
and specifications and that all payments have l»een made except the 
said retained percentages, approximately $45,000, which are due to 
this defendant as trustee in bankruptcy of said Orman & Crook, and 

said $24,860.08 due from the United States under the original con¬ 
tract of November 14, 1905. 

14 Answering the allegations contained in the fourteenth para¬ 
graph this defendant is informed and believes (the source of his in¬ 
formation being official documents and the answers in this 

24 cause filed by the Secretary of the Interior and the Secretary 
of the Treasury, respectively) that there is due from the Gov¬ 
ernment to this defendant $44,768.22 of retained percentages and 
that there is also due, from the United States, under the original con¬ 
tract of November 14th, 1905, the sum of $24,860.08. This defend¬ 
ant, admits that the accounts concerning said contract have been 
stated by the accountants and auditors of the United States but de- 
nies that said sums, or any part thereof is admitted to he due to the 
plaintiff He admits, upon information and belief that the said de¬ 
fendant Lane has refused to pay said sums to the plaintiff. And fur¬ 
ther answering the allegations of said fourteenth paragraph this de¬ 
fendant says that the Comptroller of the Treasury has rendered four 
decisions concerning the accounts under said contract, said decisions 
being dated respectively, November 22, 1907. December 28 1907 
.August 6. 1908, and November 11. 1913. Copies of said "decisions 
are attached hereto marked, respectively, Exhibit 3. Exhibit 4 Ex- 
hibit o and Exhibit 0, and this defendant makes said exhibits a’part 
of this, his answer, and upon information and belief avers that the 
statements of fact contained in said decisions are true 

nr* 15 an* 1 , 1 ?- Answering the allegations contained'in paragraphs 
fifteen and sixteen this defendant says that he has no knowledge of 
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the allegations concerning suit against the plaintiff in the State of 
Wisconsin, but is informed and believes that the complaint in said 
suit as set out in Exhibit C attached to said bill is true. This defend¬ 
ant has never seen the answer of the defendant in said suit, namely, 
the National Surety Company, plaintiff herein, but is informed and 
believes and ujxm such information and belief avers that the said 
National Surety Company sets up and claims among other things, 
as a defense in said suit, that it is not obliged to pay to the 

25 said contractors, being plaintiffs in said suit, the sum of ap¬ 
proximately .>45,000, being the amount of retained {>ercent- 

ages, under schedules one and two aforesaid, except in the event that 
the said National Surety Company succeeds in having the United 
States pay said sum to it, the said National Surety Company. This 
defendant is informed and believes, and therefore avers that the said 
National Surety Company has not paid said sum approximating 
$45,000 of retainer percentages, or any part thereof, to the said con¬ 
tractors, Hayes Brothers and Peters/ Defendant admits on infor¬ 
mation and belief that proceedings in said suit have been temporarily 
suspended pending the determination of this cause. 

17. Answering the allegations contained in the seventeenth para¬ 
graph this defendant refers to the agreement and bond mentioned in 
said paragraph and attachd to said bill marked Exhibit I) and Ex¬ 
hibit E. resj>ectively. 

IS. Answering the allegations of the eighteenth paragraph this de¬ 
fendant has no knowledge of said allegations and if they be deemed 
material he demands strict proof thereof. 

19. Answering the allegations of the nineteenth paragraph this 
defendant, upon information and lelief, admits said allegations to be 
substantially true. 

20. I his defendant says that he is advised that it is not necessarv 
that he make answer to the allegations contained in this paragraph. 

In conclusion this defendant denies the right of the plaintiff to the 
said fund, approximating $44,768.22, or any part thereof, but, on the 
contrary, avers that this defendant is entitled to receive the whole of 
said fund. This defendant further avers that he is entitled to. and 
the plaintiff has failed and refused to make, a full and com- 

26 pi etc discovery and accounting by the plaintiff of and con¬ 
cerning all of its operations and all receipts, use, and disburse¬ 
ments of machinery, tools, animals, materials and moneys about and 
concerning the said contract and its completion by the plaintiff or bv 
the person or persons employed by the plaintiff, and this defendant 
prays for such discovery and accounting, and for a decree for the 
payment to him of said sum of $44,768.22, together with such addi¬ 
tional amount as the Court, after discovery and accounting, mav find 
to be due from the plaintiff to this defendant. 


^ ILL!AM L. DAYTON, Trustee, 
By JAMES S. EASBY-SMITH, 

_ _ Ilis Attorney. 

District of Columbia, ss: 

I. James 8. Easbv-Smith, being duly sworn, on oath say: I am the 
attorney for the defendant William L.Dayton, Trustee, who is a non- 
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resident of the District of Columbia, and is al>sent from the District 

tdm°K mbW ’ 1 lav ? read the tore 8 oin S answer subscribed for 

th.Wchlrf; an< ( , k ‘, 10 'f * 16 COnt f nts , thereof i that the matters and 
rein stated of my own knowledge are true, and those stated 
upon information and belief, I believe to be true. 

JAMES S. EASBY-SMITH. 

A.1) h? 1914 d and SW ° rn to bef ° re me this llth day of September, 

f SBAL J RALPH B. FLEIIARTY, 

JOHN L. HARGROVE, A ° tanj Public ’ D ' C ‘ 

JAMES S. EASBY-SMITH, 

Attorneys for Defendant William 

HARVEY RIDDELL, ^ Dayton ’ Trustee - 

G. P. RITTER, 

Of Counsel. 

^ Exhibit 6. 

Filed February 25, 1915. 

Treasury Department. 

mv TT kl _ November 11, 1913. 

Ihe Honorable The Secretary of the Interior. 

Sir: I am in receipt of your letter of the 5th instant requesting 
mv decision as to the propriety of paying to the National Surety- Com¬ 
pany the sum of $44,708 22, retained by you from the contract price 

l l°i lQn’ e ,y !? R ? rman . and Crook under contract of Novem¬ 
ber 14, 190o, as additional security for the full and proper completion 

of the work covered by said contract, said Orman and Crook haying 
failed to complete the work and the same having been completed bv 
their surety, the National Surety Company 

By contract of November 14, 1905, Orman and Crook, a partnership 
undertook and agreed, under penalty of a bond conditioned upon a 
due compliance with provisions of said agreement, with the National 
Surety C ompany as surety thereon, to construct and complete, at 
specified unit prices for the different items and classes of work in 
voiced, sections one, tyvo and three of the Belle Fourche dam and 
distributing canals, in accordance with the terms of their proposal 
and detailed specifications thereto attached and made a part of said 

The estimated cost (actual cost being dependent on quantity of 
materials furnished and work actually done) at united price* agreed 
upon was $879,164.00 for Schedule 1, $70,129.75 for Schedule 2 and 
$53,005.50 for Schedule 3. All work was, it was agreed (par ~102) 

oq ^ E Wit o in fift , een davs and be fully com- 

28 P le ^ d ’ Sche 1 d r ld ? 1 bv September 1, 1909; Schedule 2 by May 

1, 190< and Schedule 3 by September 1, 1906. 

Paragraphs 21 and 22 of the specifications were as follows- 
3—2903a 
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Paragraph ’21 of the specifications provided that delays due to acts 
of Providence, fortuitous events and the like would, on a proper 
showing, be excused, i. e. entitled the contractors to like additional 
time, and that— 

“In case the contractors should fail to complete the work in the 
time agreed upon in the contract, or in such extra time as may have 
been allowed, for delays as herein provided, the engineer shall com¬ 
pute and apparaise the direct damages for the loss sustained bv the 
United States on account of further employment of engineers, in¬ 
spectors, and other employees, including all disbursements on the 
engineering account, properly chargeable to the work. The amount 
so appraised and computed is hereby agreed upon as liquidated dam¬ 
ages, and shall be deducted from any money due the contractor under 
his contract, and the contractor and sureties shall be liable for any 
excess. The decision of the chief engineer as to the appraisal of such 
damages shall be final and binding on both parties. Any provisions 
in the detail specifications concerning deduction for delay shall be 
held as modifying or revoking the provisions herein.” 

Paragraph 22 of the specifications further provided that, in event 
of unreasonable failure or delay on the part of the contractor to 
prosecute and complete the work, upon due notice,— 

“then and in either case the Secretary of the Interior shall have 
the power to suspend the operation of the contract, and he may take 
possession of all machinery, tools, appliances, and animals employed 
on any of the works to be constructed under the contract and of all 
materials belonging to the contractor delivered on the ground, and 
may use the same to complete the work, or he may employ other 
parties to carry the contract to completion, substitute other machinery 
or materials, purchase the material contracted for in such manner 
as he may deem proper, or hire such force and buy such ma»chinerv. 
tools, appliances, materials, and animals at the contractor’s expense 
as may l>e necessary for the proper conduct of the work and for finish¬ 
ing it in the time agreed upon. Any excess of cost arising therefrom 
over and above the contract price will be charged against the con¬ 
tractor and his sureties, who shall l>e liable therefor. The failure to 
order improvement of methods or increase of force, plant or effi¬ 
ciencies will not relieve the contractor from his obligation to perform 
good work or finish in time agreed upon.” 

The time and manner of making payment for work done 
29 under said contract were fixed by par. 104 of the specifica¬ 
tions as follows: 

“104. Estimates and payments. Payments will be made as fol¬ 
lows: At the end of each calendar month the engineer shall 
make an approximate measurement of all the work done or materials 
delivered, up to that date, and an estimate of the value of the same, 
at the prices agreed upon in the contract. Ai deduction of 20 per 
cent shall be made from this estimated amount and from the balance 
shall be deducted the amount of all previous payments. The re¬ 
mainder shall be paid to the contractor upon the presentation of 
proper accounts, prepared by the engineer, and approved by the chief 
engineer. The 20% so deducted shall be retained by the government 
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unt,!! the work shall have been c ompleted to the entire satisfaction of 

0 <V 7 ) ii°/ en T, eerS ’ an ', 1 1,1 of defa,,lt b -v the contrac tor said 
-0 7r shall be and become the sole and absolute property of the United 

enrnfls dn non T* of * h ? dul « N°: after the amount so retained 
equals $40,000 the contractor shall be paid the full value of the work 

done or the material delivered during each month, and in the case of 

«5 nnnki T u es - No '!i \ and 3 after the amount retained equals 
$5,00(1 the foregoing deduction of 20 ner cent shall no longer lie 

made but the contractor shall lie paid the full value of the work done 
or materials delivered during each month. The balance due upon 
completion of the contract shall be paid as provided in paragraph 38.” 

j i ^ ^ le . n ^ le wor ^ l ias ^ >een completed or all materials has 

boon delivered to the satisfaction of the chief engineer, and when a 
release of all claims against the United States on account of the con- 
tract shall have been executed by the contractor, final payment of 
the balance due will he made.” ' 

A\ ork was commenced in due course and on January 22 1908 

schedule 3 had been entirely completed and paid for (including the 

resmed percentages; see 43 MS Comp. Dec. 140(1. Dec. 28 

190c 43 Id 820, Nov. 22 1907), and schedule 2 was practically 

completed, while much of the work incident to schedule 1 remained 
to be done. 

On that date Orman and Crook having become bankrupt and the 
work not having been carried on as agreed, the contract, under para¬ 
graph __ supra, after due notice, was suspended. 

At the time of said suspension Orman and Crook had been paid 
for all work done, less $40,000 retained percentages. Schedule 1 
and So,000, Schedule 2. No further payments have been 
30 made to Orman and Crook, and it is stated that the $45,000 
retained had been, owing to proper charges (on what account 
not stated) reduced to $44,708.22, which is the net amount now in 
the hands of the government on account of the retentions noted 
Under the contract terms (par. 23. supra), on the suspension of 
the contract the government had the right to complete the un¬ 
finished work and charge the contractors, and their surety with anv 
excess in cost of the same over and above what the same work would 
have cost at contract rates, and to avoid the government so doing the 
contractor s surety, the National Surety Company, came forward and 
itself proposed to complete the undertaking of its principal* In 
accordance with this offer on the part of the National Surety Com¬ 
pany a contract in due form was entered into by the terms of which 
(contract dated April 8, 1908) the said company agreed_ 

“to construct and complete the work therein (i. e. in the Orman and 
C™* <-™traet of November 14, 1905), provided for left uneom- 
pleted bv Orman and Crook, in accordance with the terms and at the 
prices set forth in said contract * * * Provided, that the time 
of completion of Schedule No. 1 of said contract is hereby extended 
to December 1, 1910, and the party of the second part shall'be allowed 
the use without charge of all machinery, tools, appliances and animals 
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taken over (from Orman and Crook) by the United States under the 
terms of paragraph *22 of the specifications * * * 

“For and in consideration of the faithful performance of the stipu¬ 
lations of this contract, the party of the second part shall be paid upon 
the presentation of proper accounts prepared bv the engineer, and 
approved by the chief engineer, as provided in paragraphs 38 and 
104 of the specifications attached to and forming a part of said con¬ 
tract of Novemler 14. 1005. Upon the completion of the contract the 
percentage heretofore retained (from Orman and Crook, this being 
the $44,708.22 now in question) under the provisions of paragraph 
104 of the specifications shall, subject to the provisions of said con¬ 
tract of November 14, 1905, l>e paid to the proper party in interest, 
viz, the party of the second part.” 

As before stated, at the time Orman and Crook defaulted, the work 
on schedule 2 was practically, but not quite completed. The 
81 National Surety Company completed this work in short order 
at a cost of le-s than $800 and thereupon claimed pay, at the 
agreed unit prices, for doing the same, which was allowed, and also 
the $5,000 theretofore retained from Orman and Crook which latter 
claim was disallowed, (see decision of this office dated August 0, 
1908. 40 MS. Comp. Dec. 772). 

Schedule No. 1 has now been also completed by the National 
Surety Company, and in connection with its final account for work 
done, at the agreed unit prices, it now claims also the full amount 
retained by the government, account of Schedules 1 and 2 ($44.- 
708.22). from estimates covering work done by Orman and Crook 
prior to January 22, 1908. and 1 am asked to decide whether said 
sum. in addition to pay for all work actually done by said Surety 
Company at the agreed rates, may properly be paid to it. 

It is apparent, without argument or discussion, that the provisions 
of the Orman and Crook contract which purported to provide 

“That in case of default by the contractor said 20 per cent shall 
be and become the sole and absolute property of the United States”. 

was a provision for a penalty or forfeiture, pure and simple, and as 
such can be enforced only to the extent of any actual damages sus¬ 
tained by the United States by reason of the failure of Orman and 
Crook to complete all the work covered by said contract in the man¬ 
ner and time agreed. (40 MS. Comp. Dec. 7i2, August 0. 1908; 10 
Comp. Dec. 480). Except to the extent of any actual damages oc¬ 
casioned it by the default of Orman and Crook together with these 
costs and damages which Orman and Crook agreed to pay in the 
event of delay (see Par. 21. supra) the government had, at the time 
the contract of April 8, 1908, was made, and has now, no right what¬ 
ever to the sums theretofore retained in accordance with the 
32 contract, or any right to hold the same beyond the final com¬ 
pletion of the work or to dispose, or agree to dispose, of the 
same in any other manner or to any other person than as provided 
in the original contract with Orman and Crook. 

Furthermore, in agreeing to complete Orman and Crook’s unfin¬ 
ished undertaking, at the same rates and on the same terms as those 
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Su°reU e Com,,in h ?liT i • ° rman and Crook contract > the National 
©ureu Company did nothing more than it was already fully ohli- 

Pf V"/ ; under its existing contract of suretyship, and'f it was tlie 

A he n n° ,k nt FT’f h ' the ,“ of A P ril 8 - ^8, to proclde For 
tne pax nient to it of sums theretofore earned hv Orman and Crook 

then d< inT *° Payat cont ^ ct rates for all work thereafter done by it’ 
then such provision could lie construed onlv as utterly without 

aml'th'/'f’" tle a ne hand and us without consideration on‘the other* 

843; sTd 552." pa ° tU1 “ (1<i Com P' D <*- 351, 490; 18 id. 254,’ 

for T \iVhmTof 1 4 t 4 7VsV ati0nal ^ °° m P an y bases its claim 
ior me iuna ol *44,768.22 in question on two grounds- m th*t 

the government agreed to pay the retained percentages to it as ‘‘ he 

proper party in interest,” and (2) that, in anye«n 1aring f l 

pleted the work which Orman and Crook had agreed to complete Tk 

to be subrogated to the rights of Orman and Crook to any fmld Vn 

The' fctnOh P osses »ion otherwise due Orman and Crook. 

1 / he . , hrst ot t . Ilese contentions, for reasons already noted is unten 
able: the second, as will appear, is without merit. ’ 

Ilie doctrine of subrogation is a pure unmixed eauitv Metro, 
Life Ins. Co. v. Middleport, 124 U.S. 534), and hence 2 ]! 

33 eouipfble* 0 ' a ” d a PP lled °, n| y in or before a tribunal having 
equitable jurisdiction and powers. Both the executive on!? 

fiven them U to ln ettt ffi T S - ° f the S overnn ' er >t are limited in the power 

Orman fnd n Crc,ok h “ f the >">vernme,!t and nominally due 
having equitable jurisdiction and pc!^ °" ly “ S< "" e c(a,rt 
anne^ t rj't th i respect SUch cIaim > !t not be amiss to correct what 

“» National Surety ' w'"* 

tribunal, properly claim to be subrogated. Therefore if Se Unft^ 
States lias no right to ^nid fnnrl nb • i •. * , . ^ United 

in favor of the UniM 

s’snis tr KCiiysr, ;** 

.rar,^ 

. 1 V ,e 1 on tract ot April 8, 1908, imposed no addod ’ 
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liability as surety for the original contractors, and whether it was 
damage* by the failure of Orman and Crook to complete their con- 
trac was and is no concern of the government, the government being 
concerned only with the matter of sustaining no damages itself on 
such account. That is a matter entirely between Orman and Crook 
and said surety company. If the surety company did sutler damages 
through Orman and Crook’s default, i. e. if it cost it more to do the 
work than it received for doing it, that is a matter of claim and 
adjustment between it, as surety, and Orman and Crook, as princi¬ 
pals. (18 Comp. Dee. 843.) 

The $44,768.22 in question was, subject always to the damages for 
( i s, earned bv Orman and Crook, and, except for a 

forfeiture which no court would recognize or enforce, now that all 
the contract work had been completed at the rates originally agreed 
upon and without extra cost, that sum is due Orman and Crook and 
must bo paid to them or their legal representative. Except as indi¬ 
cated the government has no shadow of claim or right to said fund, 
and such claim as it has against it it can enforce against the National 
Surety Company also if need be. The right that the Government 
has against said fund it has against the National Surety Company 
also, as surety on the bond of Orman and Crook, and it is patent, 
therefore, that the United States having itself no rights against the 
fund, in toto, there are no rights perforce to which the National 
Surety Company, as between it and the Government, could, in any 
event be subrogated. (Hitchcock v. United States, 164 U. S. 227 
232.) 

On the facts presented I have to advise you that you are 
35 not authorized to pay all or any part of the sum in question 
to the National Surety Company (8 Comp. Dec; 552; 18 id., 

2o4). 


^ While, as I think T have sufficiently indicated the National Surety 
Company is not, as a matter of legal right, entitled to all or any part 
of the fund in question, yet if there are substantial equities in its 
favor as between itself and the defaulting contractors, it might be a 
matter of grave injustice to pay the $44,768.22 at this time to Orman 
and Crook, or their Trustee in bankruptcy, and nothing I have 
herein said with reference to the legal right of Orman and Crook to 
this money is to be construed either as advising or authorizing such 
payment. 1 o pay the whole fund, at this time, over to the represent¬ 
ative of the bankrupt firm might operate to deprive the National 
Surety Company altogether of any and all opportunitv of adjusting 
and enforcing any equities it may have in the premises to all or a 
part of said sum. and if it has such equities, a fair opportunity should 
be given it for adjusting or enforcing the same. 

A proper course would seem to be to give due notice both to Orman 
and Crook and to the surety company of the balance that is legally 
due Orman and Crook and call on them, by some reasonable date in 
the future, to adjust, as between themselves, anv equities that may. 
subsist in the premises and to agree as to the disposition to be made 
of the fund, under the alternative that the whole fund, in the absence 
of such agreement and of full releasee on the part of both parties in 
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interest, will lie paid to the representative of the bankrupt firm. In 
tlier words, it wnuld seem the safe and fair tiling to do to hold this 
fund for the present and until the National Surety Company, 
3b either by agreement or by cour- proceedings, as it may elect 
has had a reasonable opportunity of showing its rights'to this 
und or any part thereof. If, within a reasonable time after notice 
neither hy agreement with Orman and Crook or their legal rei"b 
■'VI 0 ' 1 *.' appropriate court proceedings, the surety companv has 

shoulH ,f ,tS V" °^ a I ,art of said fund, then payment 

should of course lie made to Orman and Crook, or to their nroner 

representative, if their affairs are still in bankruptcy P P 

Respectfully, J * 

GEO E. DOWNEY, 

Comptroller. 

Replication of Plaintiff, National Surety Co. 

Filed October 2, 1914. 

* * * * * * 

, Gomes now the plaintiff, National Surety Companv, and for reply 
to paragraphs eight and twenty of defendant’s answer setting up an 

d SrvT md° " ,,n ag3lnSt t tWs P“ntiff '«* an account!f« P «S 
aiscoceiv of and concerning its complete operations and its reeeints 

mo ie d vs ak»ut n m(f f . ma ^ iner >'> tf >ols, animals, materials and 
moneys alK.ut and concerning the contract involved in these proceed- 

n£& and its completion by the plaintiff or by the person or persons 

em,,loved by the plaintiff, denies that it received' any macidnerv 

tools, materials or animals from the defendant or his predecessors in 

. re ' ’ ,u . iUe, ' > , l( ‘ fact to be that the machinrv, tools animals 
and materials referred to by the defendant in said paragranhs rere 
received by this plaintiff, from the United States, under the' terms of 
ts contract with the United States dated April 8, 1908 set forth in 

37 ^chi„e%3S;m“ d s 

is opCTations •'1*™“!“,''/“j 

\ the defendant at that time as satisfactory Plninfifr ri • 
right of the defendant to require it to make W den,eS th ® 
accounting prayed for in said answer 6 dlscover y and 

B. E. HINTON, 

Attorney for Plaintiff. 
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The Clerk will please calendar the above cause for hearing at the 
October term, 11)14. 

B. E. HINTON, 

Attorney for Plaintiff. 

I consent. 

J. S. EASBY-SMITH, 

By R. B. FLEHARTY, 

Att y for William L. Dayton. 


Opinion. 

Filed July 9, 1915. 


The bill of complaint in the above entitled cause prays that the 
receipt by the Defendant Dayton, trustee, etc., of the sum of 
$44,087.22, or any part thereof. l>e enjoined; and that the defendants 
Secretaries of the Interior and Treasury be enjoined from issuing 
a voucher, draft or warrant for said money to said Dayton, or other¬ 
wise disusing of the money until the further order of the 
38 Court. It also prays for tlie appointment of a receiver or 
receivers of said fund and others mentioned, and also that 
the Secretary of the Interior be ordered and directed to pay the sum 
of $69j>58.40, which includes the above mentioned amount of 
$44,087.22, to the plaintiff or to a receiver or receivers to he ap¬ 
pointed by the Court. It also prays that the plaintiff may l>e decreed 
to be entitled to receive the whole of said sum of $(>9,058.40, and 
con/cudes with a prayer for general relief. 

Pending the final hearing of the suit, and by the consent of all 
of the parties thereto, the Court appointed the Munsey Trust Com¬ 
pany receiver of the fund in dispute, and by stipulation filed in this 
proceeding under date of July 21, 1914. between the plaintiff 
and the defendant Dayton, Trustee, etc., it was agreed that upon the 
payment to the receiver herein of the sum of $69,028.30, such pay¬ 
ment was deemed and acknowledged “as paid in full release, ac¬ 
quittance and discharge of the United States of and from” all claims 
and demands whatsoever in law and equity under or by virtue of 
the contracts out of which the suit arises. Bv an order passed herein 
on the 24th day of July, 1914, made upon a motion of the plaintiff 
and by consent of the defendant Dayton, Trustee, etc., the receiver 
was authorized, upon receipt from the United States of the sum to 
he paid to it as heretofore stated, to pay to the plaintiff $24,860.08, 
which was done, leaving in the hands of the receiver as the'subject 
for final decree between the plaintiff and the defendant Dayton. 
Trustee, etc., the sum of $44,768.22. The monev was paid to the 
receiver by the Secretary of the Treasury, and under date of August 
7, 1914, the suit was dismissed as to the defendants Secretaries of 
the Interior and Treasure. 
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For tlie purpose of this opinion and the decree to be based 
39 thereon, the material facts which are found by the Court to 
he established by the evidence adduced, are as follows: 
L nder date of August 30, 1905, the Secretary of the Interior adver¬ 
tised for proposals 


‘‘for the construction of an earthen dam and appurtenances, and 
17 V 2 miles of canals, involving about 2,600,000 cubic yards of earth¬ 
work, 3,000 cubic yards of rock excavation, 24,000 cubic yards of 
concrete masonry, and 45,000 pounds of steel and cast iron. The 
work is located about 12 miles northeasterly from Belle Fourche 
S. Dak.” J 


The advertisement also informed prospective bidders that specifi¬ 
cations and forms of proposal might be obtained from the Chief 
Engineer of the Reclamation Service at Washington, and that plans 
might he inspected at that oflice or at the office of the Reclamation 
Service in Denver, Colorado, and Belle Fourche, S. Dak. A notice 
to bidders was also given, in which this language appears: 

“Bids will be received on one or more schedules, complete, and a 
biddei ma\ he awarded as many or as few of the schedules on which 
he has bid as the interest of the" Service may require. 

“Each bid must he accompanied by a certified check for $15,000 
for Schedule No. 1, $3,000 for Schedule No. 2, and $2,000 for Sched¬ 
ule No. 3, payable to the order of the Secretary of the Interior, as a 
guaranty that the bidder will, if successful, promptly execute a satis¬ 
factory contract and furnish bonds in the sum of $100,000 for Sched¬ 
ule No. 1, and $10,000 each for Schedules Nos. 2 and 3, for the 
faithful performance of the work.” 

Among the bidders was the firm of Orman and Crook, copartners, 
and their bid, which was the one accepted by the Government was 
dated October 26, 1905, and proposed 

• 

to do all the work and to furnish all the materials, except cement, 
for the construction and completion of Belle Fourche dam and dis¬ 
tribution canals, Belle Fourche Project, S. Dak., in accordance with 
the advertisement and attached specifications, and bind ourselves, 
on the acceptance of this proposal, to enter into and execute a con¬ 
tract, with necessary bond, of which this proposal, the said adver¬ 
tisement and specifications shall he made a part for performing and 
completing said work and supplying said materials at the prices 
named in the schedules hereto annexed.” 


40 The specifications and forms of proposal prepared by the 

Government contemplated the doing of this w'ork under 
three separate schedules known therein as Schedules Nos. 1, 2 and 
3, Orman and Crook’s bids under Schedule No. 1 totalled $879,- 
164.00; under Schedule No. 8, $71,129.75; and under Schedule No. 3 
$53,005.50; but in submitting their bid, Orman and Crook inserted 
the provision that “This bid is for all w^orks in Schedules Nos. 1, 2 
and 3, or none!” 

s as a ady een stated, tliis f)id or proposal of Orman and 
Crook was accepted by the Government, and thereupon there w T as 
4—2903a 
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dulv executed a contract l>etween said bidders and the United States 
fhrLX the Secretary of the Interior. This contract was dated No- 
vend>er 14. 1905, and provided among other things that Orman 

and Crook were to 

“construct and complete the Belle Fourche dam and distribution 
canals Belle Fourche project, South Dakota; Schedules one, wo 
and three in accordance with terms of the attached advertisement, 
‘proposal, and specifications, the same being made a part ot this (o 

tract,” 

and it further provided that the contractors were to be paid: 

“unon the presentation of proper accounts approved by the Chief 
Engineer of the Reclamation Service, the Director of the Geologna 
Survey and bv the Secretary of the Interior, in the following mam 
ner. viz: as provided in paragraphs 38 and 104 of the specifications. 

Paragraph No. 104 of the specifications, referred to in the last 
above quoted provision of the contract, provided that payments to 

the contractors would be made as follows: , 

“ \t the end of each calendar month the engineer shall make an 
approximate measurement of all the work done or materials deliv¬ 
ered up to that date, and an estimate of the value ol the same, at the 
prices agreed upon in the contract. A deduction of 20 per cent shall 
U made from this estimated amount and from the balance 
shall be deducted the amount of all previous payments 1 he 
remainder shall be paid to the contractor upon the presentation of 
proper accounts prepared by the engineer and approved by the chief 

1 1 engineer The ‘20 per cent so deducted shall be retained by 

41 the Government until the work shall have been completed 

to the entire satisfaction of the chief engineer, and m case of 
default bv the contractor said 20 per cent shall be and become the 
Mile and absolute property of the l mted States. In the case of f < hed- 
ule No 1 after the amount so retained equals $40,000 the contractor 
shall be paid the full value of the work done or the materials deliv¬ 
eredduring each month, and in the case of each of Schedules Nos. 

2 an d 3 after the amount retained equals $o,000 the foregoing de¬ 
duction of 20 per cent shall no longer be made, but the contractor 
shall be paid the full value of the work done or materials delivered 
during each month. The balance due upon completion of the con¬ 
tract shall lie paid as provided in paragraph 38. ’ 

* Paragraph 38 of said specifications, also referred to in the pro- 
visionslast quoted from the said contract, provides as follows: 

“The payments due shall lie made to the contractor upon the pre¬ 
sentation of proper accounts, prepared bv the engineer and approved 
bv the chief engineer, in accordance with the provision? made there- 
for and pertaining to the contract. When the work has been com¬ 
pleted or all the material has been delivered, to the satisfaction of 
the chief engineer, and when a release of all claims against the 
United States on account of the contract shall have been executed 
bv the contractor, final payment of the balance due will be made 
' Contemporaneously with the execution of the said contract, Or- 
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man and Crook entered into a bond with the National Surety Com- 
pany, the plaintiff in this suit, as its surety, in the penal sum of 
$120,000, the obligee being the United States of America, and the 
condition of the bond was: 


“That if the said James B. Orman and William Crook, partners, 
doing business under the firm name and style of Orman <fc Crook, 
their heirs, executors, administrators, or assigns, or any of them, 
shall and do in all things well and truly observe, perform, fulfill, ac¬ 
complish and keep all and singular the covenants, conditions, and 


agreements whatsoever, which on the part of the said principal- and 
each of their heirs, executors, administrators and assigns are or 
ought to lx? observed, performed, fulfilled, accomplished and kept, 
comprised or mentioned in certain articles of agreement bearing date 
the 14th day of November, 1905, between the said principal- and 
Secretary of the Interior concerning the construction and completion 
of Schedules One (1). Two (2) and Three (3) of 
42 the Belle Fourche Dam, and distribution Canals, Belle 
I otirehe Project, South Dakota, according to the true intent 
and meaning of said articles of agreement, and shall promptly make 
payment to all persons supplying labor and materials for the prose¬ 
cution of the work provided for, then the above obligation to be void, 
otherwise to remain in full force and virtue.” 


About a year before Orman and Crook made their said hid to do 
this work, to be exact, under date of October 21, 1904, they had 
entered into a general contract with the National Surety Company, 
plaintiff herein, whereby they agreed to apply to said Company for 
the execution of any and all bonds which they might desire or be 
required to give during a term of one year from the date of said 
agreement, and the said company agreed to execute such bonds 
under certain restrictions and limitations which, however, have nb 
application to this case, and in pursuance of this agreement they, 
something more than a year after the date of the agreement, that is 
to say, under date of November 10, 1905, applied to said National 
Surety Company to execute the bond required by the terms of the 
Government’s specifications hereinbefore mentioned. Said bond 
was executed accordingly. This general contract or agreement pro¬ 
vided among other things: 


Fourth. The Applicant and the Guarantors hereby indemnify 
and agree at all times to keep indemnified the Company, and hold 
and save it harmless from and against any and all demands, lia¬ 
bilities, charges and expenses of whatsoever kind or nature, in¬ 
cluding counsel and attorneys’ fees, which it shall at any time sus¬ 
tain or incur by reason or in consequence of executing any and every 
bond or undertaking whatsoever, at the instance and request, or in 
behalf of the Applicant, and to pay over, reimburse and make good 
to the Company, its successors and assigns, all sums and amounts of 
money wdiich the Company or its representatives shall pay or cause 
to be paid, or become liable to pay under its obligation upon any 
such bond or undertaking, or as charges and expenses of whatsoever 
kind or nature, including counsel and attorneys’ fees, by reason of 
the execution thereof, or in connection wdth any litigation, investi- 
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gation or other matters connected therewith, such payment to be 
made to the Company as soon as it shall have become liable 
43 therefor, whether it shall have paid out such sum or any part 
thereof or not, and without regard to whether the Company 
may have taken or may hold other security or indemnity or not.” 

The contractors proceeded with the work until January 16 1908, 
when they tiled in the appropriate District Court of the United 
Suites, their voluntary petition in bankruptcy, and thereupon, under 
date of January 22, 1908, the United States, exercising the power 
reserved to it by paragraph numbered 22 of said specifications, sus¬ 
pended the operation of the contract between it and said Orman 
and Crook. The material portions of paragraph numbered *22 of 
the specifications are as follows: Should the contractor fail to 

“prosecute the work or delivery in such manner as to insure a full 
compliance with the contract within the time limit or should any 
question arise as to whether or not the contractor is properly carry¬ 
ing out the provisions of bis contract in their true intent and mean* 
ing, at any time during the progress of the work, notice thereof in 
writing shall be served upon him, and upon his neglect or refusal 
to provide means for a more energetic and satisfactory compliance 
with the contract within the time specified in such notice, then and 
in either case the Secretary of the Interior shall have the power to 
suspend the operation of the contract, and he may take possession 
of all machinery, tools, appliances, and animals employed on any 
of the works to be constructed under the contract and of all ma¬ 
terials belonging .to the contractor delivered on the ground, and 
may use the same to complete the work, or he may employ other 
parties to carry the contract to completion, substitute other ma¬ 
chinery or materials, purchase the material contracted for in such 
manner as he may deem proper, or hire such force and buy such 
machinery, tools, appliances, materials, and animals at the con¬ 
tractors expense as may he necessary for the proper conduct of 
the work and for finishing it in the time agreed upon. Any excess 
of cost arising therefrom over and above the contract price will he 
charged against the contractor and his sureties, who shall he liable 
therefor.” 


Formal notice of this action by the Secretary of the Interior was 
communicated, under date of January 27, 1*908, to the plaintiff 
Surety Company hv a letter from the Acting Director of the Recla¬ 
mation Service of the Department of the Interior in the following 
language: 

44 “Your company being surety on the bond of Orman & 

Crook of Pueblo, Colorado, said bond being given to secure 
faithful performance of their contract dated November 14, 1905, 
for the construction of the Belle Fourche dam and distribution 
canals, Belle Fourche project, South Dakota, under the Act of 
Congress approved June 17, 1902 (32 Stat. 388), you are informed 
that on January 22, 1908. the Secretary of the Interior, under the 
terms of Paragraph 22 of the specifications, suspended the operation 
of the contract and the United States has taken possession of all 
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machinery, tools, appliances and animals employed on the works 
and of all materials belonging to the contractors delivered on the 
ground, and the contract will be prosecuted to completion in what¬ 
ever manner may be hereafter determined bv the proper officers 
of the Government”. 

In a letter dated January 30, 1908, the said Acting Director of 
the Reclamation Service informed the plaintiff Surety Company, 
among other things, as follows: 

“I also enclose copy of contract estimate for December, 1907, 
from which it will be seen that there is a total holdback of $45,000 
on this contract, namely, $40,000 on Schedule 1 and $5,000 on 
Schedule 2, all work on Schedule 3 having been completed and 
holdback released. 


“ r l he total gross earnings on this contract, as shown by the en¬ 
closed estimate, amount to $362,161.91, and this sum has been paid 
'ess the $45,000 holdback provided for in paragraph 104 of the 
specifications, and liquidated damages in the sum of $7,050 pro¬ 
vided for in paragraph 103 of the specifications”. 

Again, under date of February 1, 1908, the Acting Director of 
the Reclamation Service wrote to the plaintiff Surety Company as 
follows: ‘ 


“Referring to the suspension of the contract of Orman &, Crook 
for constructing the Belle Fourche dam and distributing canals, 
Belle Fourche project, South Dakota, on which you are surety, I 
have to state that action in regard to completing this work is now 
in abeyance pending the receipt of information from you as to 
what, if anything, your company proposes to do in the matter. I, 
therefore, suggest that the investigation which it is understood your 
company is making be carried to completion as early as practicable, 
and this office promptly advised of the result.” 

It is established by the evidence that the plaintiff Company, im¬ 
mediately upon learning of the bankruptcy of Orman and 
45 Crook and of the suspension by the Secretary of the Interior 
of work under their contract with the United States, and 
because of its obligation to the United States as surety on the bond 
of Orman and Crook, undertook to secure bids for the completion 
of the work in a manner that would be satisfactory to the United 
States and save it from loss. This it finally succeeded in doing and 
entered into a contract with Haves Brothers Company and John W. 
Peters. This contract, which is dated April 2, 1908, after reciting 
that the National Surety Company was surety for Orman and Crook 
under their said contract with the United States, makes it, together 
with the advertisement, proposal, and specifications upon which it 
is based, a part of the new contract. It further recites that Orman 
and Crook had completed the work designated in Schedule 3, but 
had only partially completed the work described in Schedules 1 
and 2. It recites the bankruptcy of Orman and Crook and the sus¬ 
pension of the work under their contract by the Secretary of the 
Interior and that the Secretary desired the plaintiff Company, as 
surety for Orman and Crook to complete their said contract, and 
that the said Secretary was willing to enter into a contract with 
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the Surety Company for such completion upon the Company fur¬ 
nishing said Secretary with a satisfactory contractor who would 
complete the work for the Surety Company. It further recites that 
the agreed price for all the work included in the specifications to he 
paid To Orman and Crook was $1,003,299.25, of which price Orman 
and Crook had received $310,111.91, leaving a balance of said con¬ 
tract price amounting to $693,187.34 yet to be paid bv the 1 nited 
States for the completion of the work, which balance included the 
deductions or holdbacks on Schedule 1 of $40,000 and on Schedule 2 
of $5,000. and certain penalties charged against Orman and Crook 
for failure to complete Schedules 2 and 3 within the con- 
46 tract time, said penalties amounting to $7,050, which pen¬ 
alties the contractors under this contract of April 2, 1908, 


were advised might be remitted by the 1 nited States, and the con¬ 
tractors agree with the plaintiff Company to complete the uncom¬ 
pleted work in the manner, and pursuant in all respects, to the 
terms and conditions set forth in Orman and Crook s contract, and 
in accordance with the requirements of the specifications, plans and 
profiles thereof, for the doing of which they are to he paid (1) the , 
sum or balance to be paid by the United States under the Orman 
and Crook contract, which sum or balance including the deductions 
or holdbacks of $45,000 heretofore mentioned amounted to $693,- 
187.34; f2) the above mentioned penalties of $7,050; and (3) the 
further sum of $14,050 to be paid by the plaintiff Company. The 
plaintiff Company agreed to procure from the I nited States an 
extension to not earlier than December 1, 1910, of the time within 
which the work included in Schedule 1 of the Orman and Crook 
contract might be completed. It also agreed to assign to the con¬ 
tractors all warrants and to pay over to them all moneys received 
from the United States upon estimates of work done by said con¬ 
tractors, and to assign all warrants and pay over all moneys re¬ 
ceived by it from the United States for the aforesaid deductions or 
holdbacks on Schedules 1 and 2, and for the penalties charged 
against Orman and Crook as hereinbefore mentioned, within five 
days after such warrants or payments or any of them should have 
been received by the Company, and in addition the Company agreed 
to pay said contractors the sum of $14,050; $/,000 thereof to be 
paid on or before May 20, 1908, and the balance on or before Oc¬ 
tober 20, 1908. This contract further provided that it was subject 
to all the terms of the specifications and of the contract be- 
47 tween Orman and Crook and the 1 nited States, and that the 
contractors were also l>ound for the completion of the un¬ 


completed work in such manner as if they had been the contractors 
with the United States, and they were to look to the payments to 
be made by the United States for their compensation, and the plain¬ 
tiff Company was not to l>e liable to said contractors for any greater 
sum than $14,050. except as under the contract otherwise agreed. 
It further provided that should the United States fail or refuse to 
enter into a contract with the plaintiff Company on or before April 
10, 1908. for the completion of said work as agreed therein, the 
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contract between the plaintiff Company and Haves Brothers Com¬ 
pany and John VV. Peters was thereupon immediately to cease and 
become null and void. 

The plaintiff Company, pursuant to the terms of the contract 
between it and Hayes Brothers Company and John W. Peters, en¬ 
tered into a contract with the United States, the same being dated 
April 8, 1908, whereby the plaintiff Company, being described 
therein as the surety on the Orman and Crook bond, agreed to 
construct and complete the work left uncompleted by the said 
Orman and Crook in accordance with the terms and at the prices 
set forth in the Orman and Crook contract. It also contained all 
the requirements of the Hayes Brothers Company and Peters con¬ 
tract, excepting the provision for the waiving of the penalties which 
had been imposed by the Government on Orman and Crook. It 
provided for payment to the plaintiff Company as provided in para¬ 
graphs No-. 38 and 104 of the specifications attached to and forming 
part of the Orman and Crook contract, and it further provided 
that: 

“Upon the completion of the contract, the percentage heretofore 
retained under the provisions of paragraph 104 of the specifications 
shall, subject to the provisions of said contract of November 
48 14, 1905, be paid to the proper party in interest, viz: the 

party of the second part”. (The National Surety Company, 
plaintiff herein.) 

Hayes Brothel's Company and Peters thereupon proceeded to com¬ 
plete the work, and they did complete it to the satisfaction of the 
Government ; and at the time that the bill of complaint in this suit 
was filed, all payments provided for in these contracts had been 
made, excepting the sum of $24,860.18, the deductions or holdbacks 
which have heretofore been mentioned and the penalties amounting 
to $7,050. which the United States refused to waive, although, not¬ 
withstanding said refusal, Hayes Brothers Company and Peters pro¬ 
ceeded with the work under their contract with the plaintiff Com¬ 
pany. As has already been stated, the balance of the contract price, 
amounting to $24,860.18 has been paid to the plaintiff Company by 
the receiver herein by consent of the contending parties and there re¬ 
mains for disposition by the decree of this Court, the sum of $44,- 
798.22, being the amount now representing the deductions or hold¬ 
backs under Schedules No. 1 and 2, the difference between this sum 
and the sum of $45,000, which was the amount deducted or held 
back by the United States, not being explained, but nevertheless 
agreed to by the plaintiff and the defendant Dayton, Trustee, etc. 
The Court finds from the evidence that the moneys to be paid to 
Hayes Brothers Company and Peters, as hereinbefore set forth, repre¬ 
sented the best, that is, the lowest, price for which the plaintiff Com¬ 
pany was able to secure the completion of the work left uncompleted 
bv Orman and Crook, and that it exhibited diligence and good faith 
towards Orman and Crook and their trustee in bankruptcy, the de¬ 
fendant Dayton, in securing this price for the completion of the work. 

The Court further finds from the evidence that the plaintiff Com- 
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pany urged trustee Dayton to undertake tlie completion of the 

49 Orman and Crook contract himself, but he declined, upon 

the ground that there was no money or means available to 

him to carry on the work. 

•/ 

When the work was completed by Hayes Brothers Company and 
Peters, the plaintiff Company demanded from the United States the 
payment of the balance of the contract price, including the deductions 
or. holdbacks under Schedules 1 and 2 hereinbefore described, but 
payment of said deductions or holdbacks was refused by the United 
States in consequence of an opinion of the Comptroller of the Treas¬ 
ury under date of November 11, 1913, rendered as a result of a re¬ 


quest from the Secretary of the Interior for his decision as to the pro¬ 
priety of paying to the plaintiff the sum of $44,768.22. representing 
the amount of said deductions or holdbacks. A copy of this opinion 
attached to the answer of the defendant Dayton, as Defendants Ex¬ 
hibit No. 6, while advising the Secretary that he is not authorized to 
pay all or any part of said sum to the plaintiff Company adds that 

“If there are substantial equities in its (meaning the plaintiff 
Company) favor as between itself and the defaulting contractors, it 
might be a matter of grave injustice to pay $44,768.22 at this time 
to Orman and Crook, or their trustees in bankruptcy, and nothing I 
have herein said with reference to the legal right of Orman and 
Crook to this money is to be construed either as advising or author¬ 
izing such payment. To pay the whole fund, at this time , over to the 
representative of the bankrupt firm might operate to deprive the 
National Surety Company altogether of any and all opportunity of 
adjusting and enforcing any equities it may have in the premises to 
all or a part of said sum, ami if it has such equities, a fair opportunity 
should Ik? given it for adjusting or enforcing the same.” 

And again, 


“In other words, it would seem the safe and fair thing to do to hold 
this fund for the present and until the National Surety Company, 
either by agreement or by court proceedings, as it may elect, has had 
a reasonable opportunity of showing its right to this fund or anv part 
thereof.” 

50 (The underscoring in the quoted matter of this opinion is 

made by the Court). 

The basis of the Comptroller’s opinion seems to be that the provis¬ 
ion in the Orman and Crook contract, which provides that “in cause 
of default by the contractor such twenty per cent shall be and become 
the sole and absolute property of the United States,” was a provision 
for a penalty or forfeiture pure and simple, and as such could l>e en¬ 
forced only to the extent of any actual damage sustained bv the 
United States by reason of the failure of Orman and Crook to"com¬ 
plete all the work covered by said contract in the manner and time 
agreed, and that except to the extent of any and all damages occa¬ 
sioned it by the default of Orman and Crook, the Government had, 
at the time the contract between it and the plaintiff Company of 
April 8, 1908, heretofore set out, was made, and at the time of the 
writing of the Comptrollers opinion, no right whatever to the sums 
theretofore retained in accordance with the contract, or any right to 
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hold the same beyond the final completion of the work, or to disiiose 
of oi agree to dispose of the same in any other manner or to any other 
peison than as provided in the original contract with Orman and 
proceeds to state what he understands is the position of 
the plaintiff Company as to the bases of its claim to the fund in dis¬ 
pute. these bases being, first, that the Government agreed to pay the 

troTiWthTa" “tf * p,a l nti . ff 9 0,1, I ,an y its aforesaid' con- 

tract a ". tl,e P ri >Per party in interest”; and, second that in 

any event, having completed the work which Orman and Crook had 
agreed to comp ete d is to be subrogated to the rights of Orman and 
Ciook to any fund in tile Government’s possession otherwise due 
Oinian and Crook. lie holds, for reasons stated by him, that 

1 rS ) i |, "?! < ." 1 ,s unte nable, and that the second is without 

merit this latter upon the ground that the doctrine of subro- 
gation cannot be applied by the executive and accounting officers of 

, le settlemen ‘ of elaims against it, and that the 
doitrmc could only be resorted to or applied in a tribunal bavin-' 
equitable jurisdiction and powers. And he further points out what 
his opinion, appears to be an erroneous understanding of the cir¬ 
cumstances that would justify the application of the doctrine of sub 
rogation which, he says, in this case, is not with the respwt to the' 

rteh? f rt T" Cr ° 0k to . ' ,le ♦+*,7<*8.22, but with respect to {he 
right of the Government to said fund, and that the plaintiff Company 

could only properly claim to be subrogated to the ri-dit of the Gov 

eminent, and that if it had no right to said fund no right of sSZ 

ga ion existed in favor of the plaintiff Company; and discussing the 

matter from that standpoint, the Comptroller concludes that whether 

Crook a t’ ntl C Y7 P! !! ly - Was damaRed b .v ‘be failure of Orman and 
Crook to complete their contract was of no concern to tl,„ rv„„. 

ment, that that was a matter entirely between Orman and Crook and 

the Surety Company, and that if the Surety Company did 

damage through Orman and Crook’s default “i e if it cost mor^t* 

do the work than it received for doing it that is a m- t^f T° 

and aitustment between it, as surety, and otmaV and 

1 rl cir r- S Kreat fore e in the reasoning of the Comptroller The 
plaintiff Company took up the matter of completing the work con 
tracted to be performed by Orman and Crook only because it u - OQ 
liable as surety upon their bond to the Government for ti e faithful 

performance of the terms and conditions of the contract and 

2 I’"'.'' the extent of the penalty of the bond. The work has 

lone: since been completed and accented the r na , s 

and the liability of the plaintiff Company to the United s ’ tc"‘" l0 " i 

wheu the Government accepted the !vork as completed Th 

tiff Company had a right to look to Orman and Crook for J/ 1 2 * * * 6 P a ' n ~ 
ment for all moneys that it was compelled to nav out ’,. ;£. re ""b"™- 
order to complete the work, and no more than this Tn , r . s " ret . v 'n 
the matter, what has it cost the Surety Cm. nan v ole ‘rl Vlew of 
pletion of the work contracted to be performed bv Orman an^r C< T» 
Only that which was paid in securingtho confract f^ w°° k? 
Brothe^Company and John W. Peters, and in addition what it con- 
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traded to pay these parties over and above what remained of the 
original contract price under the Orman and Crook contract. The 
cost and expense incurred and paid out by the plaintiff Company in 
securing the Hayes Brothers Company and Peters contract was 
$918.50, which amount was expended by them at different times and 
in different amounts beginning with March 10, 1908; the amounts 
and the dates when they were paid hereafter appear. In addition to 
that, as has already been stated, it contracted to pay and did pay to 
Hayes Brothers Company and Peters the sum of $14,050, in two pay¬ 
ments; the amounts of which and the times of payment also here¬ 
after appear. By its contract with the new contractors, the plaintiff 
Company also agreed 


“to assign all warrants and to pay over to the contractors all money 
received by the Company from the United States of America upon 
estimates of work done by the contractors under said contract of Or¬ 


man A: Crook, and to assign all warrants and to pay over all moneys 
received by the Company from the United States of America for 


holdbacks on Schedules One and Two, and for penalties charged 
against Orman A Crook as aforesaid, within live days after such war¬ 
rants or payments or any of them shall have been received by the 
Company. ” 


And this the Company has done, in so far as it received such 
53 warrants and money from the United States, but, as has al¬ 
ready been pointed out, the United States refused to pay to 
the plaintiff Company any portion of the so-called holdbacks as it also 
refused to refund the penalties charged against Orman and Crook 
amounting to $7,050. It is true that in the contract between the 
plaintiff Company and the United States, heretofore referred to and 
quoted from, the United States contracted that 


“Upon the completion of the contract, the percentage heretofore 
retained under the provisions of paragraph 104 of the specifications 
shall, subject to the provisions of the said contract of November 14, 
1905, be paid to the proper party in interest, viz: the party of the 
second part" (This latter being the plaintiff Company). 

But the Court is of the opinion that the United States had no 


right, power or authority to undertake to pay this percentage to the 
plaintiff Company, at least unless it appeared that the plaintiff 
Company had expended the amount of the percentage in the comple¬ 
tion of the work, or had become liable to any other person or per¬ 
sons to pay the same, and this, as has already l>een pointed out. has 
not occurred. The retained percentages represented work that had 
l>een done by Orman and Crook, and was only retained bv the 
United States under its contract with Orman and Crook as an ad¬ 


ditional security to insure the completion of the contract, and the 
Surety Company could have no better or greater right to this per¬ 
centage than the Government itself. It may be that Hayes Brothers 
Company and Peters may suffer a loss represented by the amount 
of this percentage, but it is evident that they have no claim against 
the plaintiff Company for its inability to secure the payment of the 
percentage from the United States. The plaintiff Company has 
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done all that Hayes Brothers Company and Peters could re- 
04 quire of it under the contract between them and it, towards 

Government 108 ^ payment of this Percentage by the United States 

1 he plaintiff Company claims that among the costs and expenses 
that it incurred and paid out to secure the contract for the comple- 

f ^i 0 ! - WOrk ?* aves Brothers Company and Peters is the sum 
ot representing a contribution made bv it to the premium 

on the bond that it exacted from Hayes Brothers Company and 
leters under their contract of April 2, 1908. That payment seems 
to have been a voluntary one by the plaintiff Company, and seems 
to ha\e been made because Hayes Brothers Company and Peters 
discovered, after entering into their contract with the plaintiff Com¬ 
pany that they had somewhat underestimated the amount it would 
take to complete the work undertaken to be done by Orman and 
Urook. I he contract between the plaintiff Company and Hayes 
Brothers Company and Peters provided in article 3: 

‘‘HI The contractors (meaning Hayes Brothers Company and 
1 eters) agree to furnish to the Company (meaning the plaintiff 
Company) on or before April 10, 1908, their bond in the sum of 
Ninety 4 housand (90.000) Dollars, in form satisfactory to the Com¬ 
pany, with corporate surety, which shall be approved'by the Com- 
panv, such bond to be conditioned for the faithful performance 
of this contract by the contractors.” 

There is no evidence in this suit of any subsequent enforceable 
agreement whereby Hayes Brothers Company and Peters could have 
compelled the payment by the plaintiff Company of the said con¬ 
tribution to the payment of the premium on the bond in question. 
It seems rather to have been an act of grace on the part of the 
plaintiff Company, and designed to reduce or to prevent a possible 
loss by Hayes Brothers Company and Peters under their contract 
with it. 


In view of the foregoing, the Court is of the opinion, based upon 
the law and evidence in-the case, that the plaintiff Com- 
55 panv is entitled to be paid out of the fund in controversy, 
and now in the hands of the receiver the following amounts: 

(1) The sum of $14,050, being the amount it obligated itself 
to pay to Hayes Brothers Company and John W. Peters under the 
aforesaid contract of April 2, 1908, and which the Court finds from 
the evidence it has paid, together with interest upon $7,000 of this 
amount from May 20. 1908, the date of its payment; and upon 
$7,050 of this amount from October 20, 1908, tlie date of its pay¬ 
ment, until paid. 

(2) The sum of $918.50, together with interest upon $75.00 of 
this amount from March 10. 1908, the date of its payment: upon 
$100.00 of this amount from March 30, 1908, the date of its pay¬ 
ment; upon $23.70 of this amount from April 3. 1908, the date of 
its payment ; upon $35.00 of this amount from April 7, 1908, the 
date of its payment; upon $212.80 of this amount from April 11, 
1908, the date of its payment; upon $150.00 of this amount from 


36 


•NATIONAL SURETY COMPANY, ETC., VS. 


April 24, 1908, the date of its payment; and upon $322.00 of this 
amount from June 12, 1908, the date of its payment, until paid. 

(3) Ite taxable costs incurred in this suit. 

The remainder of the fund in controversy, less the proper costs 
of the receivership, must, as between the plaintiff Company and the 
Defendant Dayton, as trustee in bankruptcy of Orman and Crook, 
be paid to the latter; and a decree will l>e signed accordingly. 

F. L. SIDDOXS, Justice. 

Decree. 

Filed August 31, 1915. 

******* 

This cause came on to be heard at this term : and thereupon, 
56 upon consideration thereof, it is, this 31st dav of August, 
1915; 

Adjudged, ordered and decreed: 

1. That the plaintiff is entitled to recover, and that there be paid 
to said plaintiff, or to Bynum E. Hinton its attorney of record in 
this cause, by the Receiver of this court in this cause, out of the 
fund in said Receiver’s possession, the sum of Fourteen thousand, 
nine hundred and sixty-eight Dollars and fifty cents ($14,968.50) 
with interest at the rate of six per cent per annum, as follows: 

On $7,000.00 from Mav 20. 1908, to this date. 

On 7,050.00 “ Oct'. 20, 1908 44 44 44 

On 75.00 14 Mar. 10.1908 44 44 44 

On 100.00 “ Mar. 30.1908 “ 44 44 

On 23.70 44 Apr. 3, 1908 44 44 44 

On 35.00 44 Apr. 7,1908 “ “ 44 

On 212.80 44 44 1 1.1908 44 “ 44 

On 150.00 44 44 24. 1908 “ “ 44 

On 322.00 44 .Tun- 12, 1908 44 44 44 

2. That the said plaintiff recover its taxable costs in this cause, 
and that the same he paid to said plaintiff, or to its said attorney 
of record in this cause, by said Receiver out of said fund. 

3. That the defendant William L. Dayton, Trustee in Bankruptcy 
of James B. Orman and William Crook, is entitled to recover, and 
that there he paid to said defendant Dayton or to James S. Easby- 
Smith, John L. Hargrove and Paul V. Keyser his attorneys of 
record in this cause, bv said Receiver, the remainder of said fund. 

F. L. SIDDOXS, Justice. 

From the foregoing decree the plaintiff, the Xational Surety 
Company, in open Court notes an appeal to the Court of Appeals, 
which is allowed by the Court. Whereupon a bond for costs is fixed 
in the penal sum of $100. and the penalty of a bond to operate as a 
supersedeas is fixed in the sum of One Thousand Dollars ($1,000). 
This 31st day of Aug. 1915. 

F. L. SIDDOXS, Justice. 
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57 Memoranda. 

September 23, 1915.—Bond on Appeal of Plaintiff for $100 ap¬ 
proved and filed. 

October 14, 1915.—Time to submit bill of exceptions extended to 
November 1, 1915. 

November 1, 1915.—Time to submit statement of evidence and 
bill of exceptions extended to November 10, 1915, and to file tran¬ 
script of record, to November 26, 1915. 

November 10, 1915.—Statement of evidence and bill of excep¬ 
tions submitted. 


Assignments of Error. 

Filed November 19, 1915. 

******* 

Now comes tbe National Surety Company, appellant, and com¬ 
plains that tbe decree entered in the above entitled cause on the 31st 
day of August, 1915, is erroneous and unjust to appellant. 

First. Because tbe Court erred in bolding and decreeing that any 
part of the reserved percentage involved in this litigation and now 
in the hands of the receiver of the Court is due and payable to 
defendant. William L. Dayton, trustee in bankruptcy of Orman & 
Crook, and in not holding that the entire fund in question should 
be paid to appellant, the National Surety Company. 

Second. Because the Court erred in holding that the 
58 United States was without right, power, or authority to 
undertake to pay to the National Surety Company the re¬ 
served percentage involved in this litigation, unless it appeared that 
the company had expended tbe amount of said percentage in the 
completion of the work, or had become liable to pay such an amount; 
and in not holding that the United States, by virtue of its con¬ 
tract of November 14, 1905, with Orman & Crook had the right, 
power, and authority, under the circumstances of this case, to con¬ 
tract with the appellant, National Surety Company, as it did in the 
said contract of April 8, 1908, to pay over to the appellant company 
tbe said reserve percentage upon completion of the work originally 
undertaken by said Orman & Crook. 

Third. Because the Court cried in holding in effect that the Gov¬ 
ernment secured the completion of the said contract of Orman & 
Crook without the necessity of resorting to this reserve percentage, 
and in not holding that the Government found it necessary to re¬ 
sort to «aid reserve percentage and obligate itself to pay the same 
over to the said National Surety Company in order to get the said 
contract of Orman & Crook completed. 

Fourth. Because the Court erred in refusing to admit in evidence 
the pleadings in the suit now pending in the Circuit Court of Rock 
County. Wisconsin, brought by the new contractors, Hayes Brothers 
& Company and John W. Peters, and wherein the question of the 
extent of plaintiff’s liability on its contract of April 2, 1908, with 
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said new contractors for the completion of this work, is in litigation 
and has not vet been decided. 

Fifth. Because the Court erred in holding and decreeing that 
any part of the fund now in litigation is now due and payable to 
appellee, William L. Dayton, trustee in bankruptcy of Orman 
59 Crook, and in not holding that the entire fund involved 

in this litigation should be either paid to the appellant com¬ 
pany or should he held by the receiver subject to the control and 
direction of this Court until the full extent of appellant’s liability, 
arising by reason of its having executed the said bond of Orman & 
Crook, has been established, and the appellant company has been 
completely exonerated therefrom. 

Sixth. Because the Court erred in overruling the motion of ap¬ 
pellant company to inquire into and fix the value of the sendees 
of appellant company’s attorney in this cause and in holding that 
the appellant company is not entitled to he reimbursed for the 
expense of said services by defendant Dayton, or have the same 
paid out of the funds of said Dayton, if any, remaining in the 
hands of the Court. 

Wherefore, the said appellant, the National Surety Company, 
prays that the said decree of the Supreme Court of the District of 
Columbia he reversed. 

BYNUM E. HINTON, 

Attorney for National Surety Company, 

Plaintiff and Appellant. 


Designation of Record. 

Filed November 19, 1915. 

******* 

In preparing the transcript of record on appeal we request that 
the Clerk include the following: 

Original bill, filed February 27, 1914, omitting exhibits. 

Answer of defendant, William L. Dayton, trustee, filed September 
11, 1914. omitting all exhibits with the exception of Defendant’s 
Exhibit No. 6. 

Replication of plaintiff, National Surety Companv, filed October 
2, 1914. 

60 Decree appointing receiver, entered July 21. 1914. 

Order authorizing receiver to make partial distribution 
entered July 24, 1914. 

Opinion of the Court, filed July 9, 1915. 

Final decree entered August 31. 1915. 

Assignment of errors filed November 19, 1915. 

This designation of record. 

BYNUM E. HINTON. 
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Order Extending Time & J lakiny Statement of Evidence Part of 

Record. 

Filed November 26, 1915. 

* ***** * 

Upon motion of attorney for the plaintiff it is by the Court this 
26th day of November, 1915, Ordered, That the time for filing tran¬ 
script of record in the Court of Appeals in the above entitled case 
be and the same is hereby extended to December 6th, 1915. The 
statement of evidence this day approved is hereby made a part of 
the record in this cause. 

F. L. SIDDONS, Justice. 


61 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 

certify the foregoing pages numbered from 1 to 
60, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 32470 in Equity, wherein 
National Surety Company, a corporation of the State of New York 
is Plaintiff and Franklin K. Lane, Secretary of the Interior, et al. 
are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, ] hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
6th day of December, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 


62 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 32470. 

National Surety Company, Plaintiff, 

vs. 

Franklin K. Lane et al., Defendants. 

Statement of Evidence and Bill of Exceptions. 

Be it remembered that this cause came on for hearing and trial 
before Mr. Justice Siddons, sitting as a Court of Equity. There were 
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present on behalf of the plaintiff, Bynum E. Hinton, and on behalf 
ot the defendant, Mr. James S. Kasby-Smith, Mr. John L. Hargrove, 
and Mr. Paul V. Keyser. 


Thereupon the plaintiff, to maintain the issue on its behalf joined 
called as a witness William J. Griffin, who, being first duly sworn, 
testified on direct examination as follows: 

That he is the A ice President and General Solicitor of plaintiff' 
company and has been such for about thirteen or fourteen years; 
that plaintiff in 1905 became surety on the bond of Orman & Crook 
for the completion of a contract with the United States for certain 
reclamation work at Bellefourche, South Dakota. Plaintiff intro¬ 
duced in evidence the said contract with Orman & Crook and the 
bond on which the plaintiff company was surety. The material 
parts of this contract and of the advertisement, "specifications and 
proposal, made part of the same, and also the condition in full of 
the bond, are set forth in the opinion of the Court filed herein. 

Witness also testified that Orman & Crook made application 
Gd for said bond in writing, which said application was in words 
and figures as follows: 

__ . „ 11/10/1905. 

National Surety Company, New York. N. Y. 

Gentlemen: I nder our general contract with you. you are 
hereby requested to execute a bond pursuant to the following infor¬ 
mation : 


Name and Address of Principal. 

Name and Address of party to whom bond 

is to run . 

Amount of Bond . 


Amount of Contract. 

Nature of Contract. 

Period after completion during which work 
must be kept in repair. 


Orman & Crook. 

U. S. of America. 
$120,000 in three 
bonds of $100,000. 
$10,000 & $10,000. 
$1,003,299.00. 

See copy of contract. 

None. 


Yours trillv, 

%7 7 


ORMAN & CROOK, 
By JAMES B. ORMAN. 


Plaintiff also introduced in evidence the general agreement dated 
October 21, 1904, between Orman & Crook and the National Surety 
Company, under which said bond was applied for and written. The 
material part of said general agreement is set forth in the opinion of 
the Court filed herein. Witness testified that Orman & Crook de¬ 
faulted under said contract on January 1G, 1908, upon going into 
voluntary bankruptcy, and that the Government suspended the oper¬ 
ation of ^aid contract and took possession of all machinery, tools, and 
appliances, etc. of Orman & Crook on the work. Plaintiff thereupon 
introduced in evidence letters from the Acting Director of the 
Reclamation Service to the plaintiff company dated Januarv 27, 
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1908, January 30, 1908 and February 1, 1908, notifying the surety 
of the suspension of the contract and advising it that action in re¬ 
gard to completing the work was being held in abeyance pending 
receipt of information as to what if anything the surety company pro¬ 
posed to do in the matter. The material parts of these ietters 
04 are set forth in the Court’s opinion. 

Plaintiff introduced evidence tending to show that the 
plaintiff company immediately upon learning of the bankruptcy of 
Orman it 1 rook and the suspension of the contract by the Secretary 
of the Interior, undertook to secure bids for the completion of the 
work that would be satisfactory to the United States; that it finally 
succeeded in doing so and entered into a contract with Haves Pros. 
Company and J. . Peters. This contract was in words and figures 


as follow; 


Agreement made this second day of April, A. D., 1908, between the 
National Surety Company, a New York Corporation, (hereinafter 
called the Company), and Haves Brothers Company, a Corporation 
organized under and pursuant to the laws of the State of Wisconsin 
and with its principal office at the City of Janesville, in said Shite of 
Wisconsin, and John W. Peters, of the same place, (hereinafter called 
the contractors) 

Witnesseth: 

Whereas, the Company is surety for the co-partnership of Orman 
& Crook of the City of Denver in the State of Colorado, consisting of 
James B. Orman and William Crook, contractors with the United 
States of America, acting by its Secretary of the Interior (herein¬ 
after called the Secretary) for the construction and completion of 
the Belle Fourche Dam and Distribution Canals, Belle Fourche 
Project. South Dakota, Schedules One, Two and Three, in accord¬ 
ance with the terms of the advertisement, proposal, specifications and 
contract therefor, which contract is dated the Fourteenth day of No¬ 
vember. 1905, copies of said advertisement, proposal, specifications 
and contract being hereby referred to and annexed hereto, and made 
a part of this agreement with the same force and effect as if copied 
at length herein; and 

Whereas, said Orman Sz Crook have completed the work designated 
in Schedule Three, but have only partially completed the work de- 
scritied in Schedule- One and Two; and 

Whereas, said Orman & Crook as partners and individuals have 
filed a voluntary petition in bankruptcy, and have heretofore discon¬ 
tinued all work under their contract as aforesaid, and the United 
States of America, acting by the Secretary in accordance with the 
terms of said specifications, which were made a part of said Orman 
& Crook contract, did suspend all work of said Orman & Crook under 
said contract and the operation thereof, and did take possession of all 
machinery, tools, appliances and animals employed on the said work 
to be constructed under the contract, and of all materials belonging 
to the Contractor delivered on the ground; and 
65 Whereas, under said specifications, upon such suspension, 

the Secretary was authorized to employ other parties to carry 
the said contract to completion; and 

6—2903a 
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Whereas. the Secretary de-ires the Company as surety for said 
Orman & Crook aforesaid, to complete the said contract of Orman & 
Crook, so far as same remains uncompleted and said Secretary is will¬ 
ing to enter into a contract with the Company for such completion 
upon the Company furnishing said Secretary with satisfactory con¬ 
tractor or contractors who will complete the said work for the Com¬ 
pany; and 

Whereas, the Contractors having examined the advertisement, and 
specifications aforesaid, the contract between the United States of 
America and Orman A’ Crook, and the plans and profiles in connec¬ 
tion therewith, agree that they are wholly familiar with the same, 
and said contractors having visited the work described in said adver¬ 
tisement, specifications, contract plans and profiles, agree that they 
are wholly familiar with the character and amount of work left un¬ 
completed by Orman & Crook, and which remains to be completed 
by the Company as surety; and said Contractors having also inspected 
the plant and materials of said Orman & Crook taken into possession 
by the Secretary under said specifications as aforesaid, agree that they 
are wholly familiar with the character and condition of said plant 
and materials; and 

Whereas, the time for completion of the whole of the work of 
Schedule One of said specifications as required thereby is September 
1. 1000. but the Secretary has advised the Company that upon its 
undertaking the completion thereof and furnishing satisfactory con¬ 
tractor or contractors, the time for completion of the work of said 
Schedule One shall he extended to at least December 1. 1010: and, 

Whereas, the aggregate agreed price for all work included in said 
specifications. Schedule^ One. Two and Three, to be paid Orman & 
Crook for completion thereof, is one million, three thousand two 
hundred ninety-nine and 25 100 (1.003.209.25) Dollars, of which 
price Orman A' Crook have received the sum of three hundred and 
ten thousand one hundred and eleven and 01/100 (310.111.01) 
dollars, leaving the balance of said contract price, amounting to 
six hundred and ninety-three thousand one hundred eighty-seven 
and 34 7 100 ($003,187.34) dollars yet to he paid bv the United States 
of America for the completion of the work, in which balance are in¬ 
cluded hold-backs on Schedule One of forty thousand (40.000) 
dollars on Schedule Two, five thousand (5,000) Dollars, and pen¬ 
alties charged against Orman it Crook of seven thousand and fifty 
(7.050) dollars, for failure to complete Schedules Two and Three 
within the contract time, hut which penalties the Company is advised 
may hereafter he remitted by the United States of America and paid 
to the company additional to the estimates for completed work, when 
the whole work has l>een completed, if the Company undertake said 
completion; and 

Whereas, the Contractors have agreed with the company to com¬ 
plete the whole of the work described in said advertisement, specifi¬ 
cations, contract, plans and profiles left uncompleted by Orman & 
Crook for the amounts and upon the terms and conditions herein¬ 
after stated: 

66 I: The Contractors agree with the Company in considera¬ 

tion of the moneys to be paid in the manner hereinafter stated, 
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and the Mutual covenants contained in this agreement to proceed not 
later than April *20th, 1908, to promptly and diligently complete the 
whole of the uncompleted work described as follows: In Schedule 
One of said specifications, on or before December 1. 1910; in Schedule 
Two of said specifications, on or l>efore May 1, 1908, in the manner 
and pursuant in all respects to the terms and conditions set forth in 
said Oi man & Crook contract, and in accordance with the require¬ 
ments of said specifications, plans and profiles of said work, which 
contract and specifications are annexed hereto and identified by the 
signatures of the parties upon page three of the contract and pages 
eleven to fourteen of the specifications, respectively; and to pay for 
all material, labor and supplies furnished, used or necessary, in upon 
or about said work, purchased by the Contractors hereto, and to dis¬ 
charge any attachments or liens that mav lx 1 filed by any person, 
persons, firms, companies or corporations, furnishing the contractors 
with such materials, labor and supplies. The moneys to l>e paid 
the contractors therefor shall lie the sum or balance to be paid by the 
United States of America under the contract of Orman & Crook 
aforesaid, and which sum or balance is understood to lie six hundred 
forty-one thousand, one hundred thirty-seven and 34/100 (641,- 
137.34) dollars, to which is to be added and paid by the United States 
of America the holdbacks on Schedules One and Two, as above set 
forth, aggregating forty-five thousand (45,000) dollars, and pen¬ 
alties aggregating seven thousand and fifty (7.050) dollars, and the 
further sum of fourteen thousand and fifty (14,050) dollars, to be 
paid by the Company to the Contractors as hereinafter set forth. 

II. The Contractors shall have the use of the plant, horses, mules 
and materials of Orman & Crook taken into possession by the Secre¬ 
tary upon the suspension of the contract of Orman & Crook, as 
aforesaid, an inventory of which is now or may be hereafter annexed, 
marked Schedule ‘‘A”, the Contractors at the completion of the work 
herein agreed to be done, or upon the default by the Contractors, re¬ 
sulting in the further suspension of the contract bv the United States 
of America, or the Company, to return at the place where received, 
the plant, horses, mules, and the materials, if any there be left, to 
the Company in as good condition as reasonable wear and tear oc¬ 
curring in the progress of the work will permit. The Company agrees 
that the Contractors shall have the use of said property without charge 
during the progress of said work, and until completion thereof and 
will protect and defend the Contractor against a superior claim on the 
part of any other person affecting the possession of any of said prop¬ 
erty. 

III. The Contractors agree to furnish to the Company on or be¬ 
fore April 19. 1908, their bond in the sum of ninety thousand 
(90,000) dollars, in form satisfactory to the Company, with cor¬ 
porate surety, which shall be approved by the Company, such bond 
to be conditioned for the faithful performance of this contract by the 
Contractors. 

IV. The Company agrees to procure from the United States of 
America, acting by its Secretary of the Interior, the right to 

67 the contractors to the use without charge, of the said plant, 
horses and mules and materials of Orman & Crook taken into 
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possession upon suspension of the contract of Orman A Crook as afore¬ 
said until completion of the work and to procure an extension to not 
earlier than December 1, 1910. of the time for completion of the 
work included in Schedule One of the said annexed advertisement 
and specifications. 

V. The Company agrees to assign all warrants and to pay over to 
the contractors all money received by the Company from the United 
States of America upon estimates of work done by the contractors 
under said contract of Orman A Crook, and to assign all warrants 
and to pay over all moneys received bv the Company from the 
United States of America for holdbacks on Schedules One and Two, 
and for penalties charged against Orman & Crook as aforesaid, within 
five days after such warrants or payments or any of them shall have 
been received by the Company, and in addition thereto, the Company 
agrees to pay the Contractors the sum of fourteen thousand and 
fifty (14.050) dollars, and no more, which latter sum shall he in full 
for all other obligations and liabilities of the Company to the Con¬ 
tractors. Seven Thousand Dollars (7.000) thereof on or before May 
*20. 1908, and the balance Seven Thousand and Fifty (7,050) Dollars 
on or l>efore October 20, 1908. 

VI. It is agreed that the Contractors undertake no liability here¬ 
under for any material or labor claims unpaid by said Orman A 
Crook upon such work. 

VII. It is agreed that should the Contractors fail to begin work 
promptly as aforesaid, or fail to begin the delivery of material, as 
provided in the specifications and contract of Orman A* Crook, or fail, 
to prosecute the work or delivery in such manner as to insure a full 
compliance with the said specifications and contract of Orman & 
Crook, within the time limit, as extended to December 1, 1919, as 
hereinbefore provided, or should any question arise as to whether or 
not the Contractors are properly carrying out the provision of the 
said specifications and contract of Orman A Crook, or of this contract, 
in their true intent and meaning at any time during the progress of 
the work, notice of ten (10) days thereof in writing shall he mailed, 
postage prepaid to the Contractors at Orman. South Dakota, and 
upon their neglect or refusal to provide means for a more energetic 
and satisfactory compliance with said specifications and contract of 
said Orman A Crook, and this contract, within the time specified in 
such notice, then and in either case, the Secretary of the Interior 
aforesaid or the Company shall have the power to suspend the opera¬ 
tion of this contract, and the Secretary of the Company may take 
possession of all machinery, tools, appliances and animals employed 
on any of the works to l>e constructed under said specifications and 
contract, and all materials belonging to the contractors delivered on 
the ground, and may use the same to complete the work ; or the Secre- 
tary or the Company may employ other parties to carry the contract 
to completion, substitute other machinery or materials, purchase the 
material contracted for. in such manner as the Secretary or the Com- 
pany may deed proper, or hire such force and buy such machinery, 
tools, appliances, materials and animals at the Contractors’ expense 
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™ T m a y - !*? ne ? e T ar >' for t,le proper conduct, of tlie work, and 
w for finishing it ]n the time agreed upon, whieli is understood 
to lie Deecniber 1,1010. ,\nv excess of cost arising therefrom 
o\er and ahme the contract price, ns provided for in this agreement, 
wil lie charged against the Contractors and their sureties, who shall 
he liable therefor. The failure to order improvement, of methods or 
increase of force, plant, or efficiencies, will not relieve the Contractors 

rorn their obligation to perform the work or finish in the time agreed 
upon. * 


VIII. The contractors will he held responsible for. and lie required 
to make good, at their own expense, any and all damages of what- 
soever nature to persons or property caused by carelessness, neglect 
or want of due precaution on the part of Contractors, their agents’ 
employees or workmen. They will not allow any of their agents, em¬ 
ployees or workmen to trespass upon the premises or lands of persons 
in the vicinity of the works, and will discharge at the request of the 
engineer, designated in the specifications hereinbefore referred to, 
any one in their employ who may he guilty of committing such 
damage. 


IX. In case the work hereinbefore provided for is not completed 
on the date or dates required, a deduction of fifty (50) dollars per 
day will he made from the amount allowed by tlie United States of 
America under the aforesaid contract of Orman & Crook for said 
Schedule for each and every day the work remains uncompleted as 
liquidated damages for loss to the T nited States of America, or to 
the Company on account of such delay. This sum will include the 
value to the United States of America of the use of the work as well 
as the cost of engineering, superintendence, etcetera, as appraised 
under the provisions of paragraph twenty-one (21) of the specifica¬ 
tions hereinbefore referred to. 


X. This Contract shall he subject to all the terms of the specifica¬ 
tions and of the contract of Orman & Crook hereto annexed and to 
the plans and profiles on file in the office of the United States 
Reclamation Service relating to said work herein agreed to he done, 
it being the true intent of the parties hereto that the Contractors shall 
be bound thereby for the completion of the uncompleted work afore¬ 
said in the same manner as if they had been the Contractors with the 
United States of America in the place of Orman & Crook, and said 
Contractors shall look to the payments to he made by the United 
States of America for their compensation for all work done here¬ 
under. and the Company shall not !>e liable to the Contractors for 
any greater sum than fourteen thousand and fifty (14.050) dollars 
as aforesaid, except as hereinbefore expressly agreed. 

XT. Should the I nited States of America fail or refuse to entei 
into contract with the Company on or before April 10, 1008 for the 
completion of said work as herein agreed including provision for the 
use by the Company of the plant, material and animals of Orman & 
Crook, the extending of the time for the completion of Schedule one 
to December 1. 1010, and for the payment of forty five thousand 
(45,000) dollars holdback as hereinbefore referred to upon the com¬ 
pletion of said contract, and waiving any forfeiture thereof to the said 
United States and upon the same terms as to prices for the uncom- 
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possession upon suspension of the contract of Orman & Crook as afore¬ 
said until completion of the work and to procure an extension to not 
earlier than December 1, 1910. of the time for completion of the 
work included in Schedule One of the said annexed advertisement 
and specifications. 

V. The Company agrees to assign all warrants and to pay over to 
the contractors all money received by the Company from the United 
States of America upon estimates of work done by the contractors 
under said contract of Orman Crook, and to assign all warrants 
and to pay over all moneys received by the Company from the 
United States of America for holdbacks on Schedules One and Two, 
and for penalties charged against Orman & Crook as aforesaid, within 
five days after such warrants or payments or any of them shall have 
been received bv the Company, and in addition thereto, the Company 
agrees to pay the Contractors the sum of fourteen thousand and 
fifty (14.050) dollars, and no more, which latter sum shall be in full 
for all other obligations and liabilities of the Company to the Con¬ 
tractors. Seven Thousand Dollars (7.000) thereof on or before May 
*20. 1908, and the balance Seven Thousand and Fifty (7,050) Dollars 


on or before October 20. 1908. 

YI. It is agreed that the Contractors undertake no liability here¬ 
under for any material or labor claims unpaid by said Orman & 
Crook upon such work. 

YTT. It is agreed that should the Contractors fail to begin work 
promptly as aforesaid, or fail to begin the delivery of material, as 
provided in the specifications and contract of Orman & Crook, or fail, 
to prosecute the work or delivery in such manner as to insure a full 
compliance with the said specifications and contract of Orman & 
Crook, within the time limit, as extended to December 1, 1919, as 
hereinbefore provided, or should any question arise as to whether or 
not the Contractors are properly carrying out the provision of the 
said specifications and contract of Orman & Crook, or of this contract, 
in their true intent and meaning at any time during the progress of 
the work, notice of ten (10) days thereof in writing shall he mailed, 
postage prepaid to the Contractors at Orman, South Dakota, and 
upon their neglect or refusal to provide means for a more energetic 
and satisfactory compliance with said specifications and contract of 
said Orman & Crook, and this contract, within the time specified in 
such notice, then and in either case, the Secretary of the Interior 
aforesaid or the Company shall have the power to suspend the opera¬ 
tion of this contract, and the Secretary of the Company may take 
possession of all machinery, tools, appliances and animals employed 
on any of the works to he constructed under said specifications and 
contract, and all materials belonging to the contractors delivered on 
the ground, and may use the same to complete the work ; or the Secre¬ 
tary or the Company may employ other parties to carry the contract 
to completion, substitute other machinery or materials, purchase the 
material contracted for. in such manner as the Secretary or the Com¬ 
pany may deed proper, or hire such force and buy such machinery, 
tools, appliances, materials and animals at the Contractors’ expense 
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ns may be neves-ary for the proper conduct of the work, and 
tor finishing it in the time agreed upon, which is understood 
to lie December 1.1910. ,\nv excess of cost arising therefrom 
mer and abme the contract price, as provided for in this agreement, 
wd lH? charged against the Contractors and their sureties, who shall 
. liable therefor. The failure to order improvement of methods, or 
increase of force, plant, or efficiencies, will not relieve the Contractors 

trom their obligation to perform the work or finish in the time agreed 
upon. * 

vni. The contractors will l>e held responsible for. and he required 
to make good, at their own expense, any and all damages of what- 
soe\ er nature to persons or property caused by carelessness, neglect 
or want of due precaution on the part of Contractors, their agents' 
employees or workmen. They will not allow any of their agents, em¬ 
ployees or workmen to trespass upon the premises or lands of persons 
in the vicinity of the works, and will discharge at the request of the 
engineer, designated in the specifications hereinbefore referred to, 
any one in their employ who may he guilty of committing such 
damage. 


IX. Tn ca.se the work hereinbefore provided for is not completed 
on the date or dates required, a deduction of fifty (50) dollars per 
day will be made from the amount allowed bv tlie United States of 
America under the aforesaid contract of Orman & Crook for said 
Schedule for each and every day the work remains uncompleted as 
liquidated damages for loss to the United States of America, or to 
the Company on account of such delay. This sum will include the 
value to the United States of America of the use of the work as well 
as the cost of engineering, superintendence, etcetera, as appraised 
under the provisions of paragraph twenty-one (21) of the specifica¬ 
tions hereinbefore referred to. 

X. This Contract shall be subject to all the terms of the specifica¬ 
tions and of the contract of Orman & Crook hereto annexed and to 
the plans and profiles on file in the office of the United States 
Reclamation Service relating to said work herein agreed to be done, 
it being the true intent of the parties hereto that the Contractors shall 
be bound thereby for the completion of the uncompleted work afore¬ 
said in the same manner as if they had been the Contractors with the 
United States of America in the place of Orman & Crook, and said 
Contractors shall look to the payments to be made by the United 
States of America for their compensation for all work done here¬ 
under, and the Company shall not be liable to the Contractors for 
any greater sum than fourteen thousand and fifty (14,050) dollars 
as aforesaid, except as hereinbefore expressly agreed. 

XI. Should the I nited States of America fail or refuse to entei 
into contract with the Company on or before April 10, 1008 for the • 
completion of said work as herein agreed including provision for the 
use by the Company of the plant, material and animals of Orman & 
Crook, the extending of the time for the completion of Schedule one 
to December 1. 1010, and for the payment of forty five thousand 
(45,000) dollars holdback as hereinbefore referred to upon the com¬ 
pletion of said contract, and waiving any forfeiture thereof to the said 
L nited States and upon the same terms as to prices for the uncom- 
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pleted work as provided in the contract of Orman & Crook, 
69 this contract shall immediately cease and become null and 
void. 

XII. The Company agrees to furnish to the Contractors on or 
liefore April 10. 1908, a copy of the Contract entered into between the 
United States of America and the Company for the completion of the 
work hereinbefore referred to. 

In witness whereof, the parties hereto have caused this agreement 
to be signed by the Officers proper for the purpose, and the corporate 
seals of said companies to be hereto affixed, duly attested the day and 
year first above written. 

NATIONAL SURETY COMPANY, 

By WILLIAM J. GRIFFIN, 

1st Vice President. 

Attest: 

IT. L. BOHANNAN, 

Res. Ass’t Secretary. 


IIAYES BROTHERS COMPANY, 
By MICHAEL HAYES, President. 

Attest * 

IT. II. JACKSON, Secretary. 


Signed, sealed and delivered in the presence of 
WILLIAM G. WHEELER. 


State of Illinois, 

County of Cook, ss: 

On this Second day of April A. D. 1908, before me appeared Wil¬ 
liam J. Griffin to me known who l>eing duly sworn deposes and says 
that he resides in the City of New York, State of New York and is the 
First Vice President of the National Surety Company the Corporation 
above mentioned, that lie knows the corporate seal of said corporation, 
that the seal affixed thereto is such corporate seal and was so affixed 
by order of the Board of Hi rectors of said Corporation. 

ALFRED L. FRASER, 

Notary Public in and for the County of Cook, III. 


State of Illinois, 

County of Cook, ss: 

On this Second day of April A. D. 1908, before me appeared 
Michael Hayes to me known, who being bv me duly sworn deposes 
and says that he resides in the City of Janesville, and is the President 
of Hayes Brothers Company, the Corporation above mentioned that 
he knows the corporate seal of the said corporation, that the seal 
affixed thereto is such corporation seal and was so affixed by order of 
the Board of Directors of said Corporation. 

ALFRED L. FRASER, 

Notary Public in and for the County of Cook, III. 
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70 The plaintiff company pursuant, to the terms of the contract 
between it and Hayes Rros. Company and John W. Peters en¬ 
tered into a contract with the United States", which said contract was 
in words and figures as follows: 

T his agreement, made and entered into this 8th day of April, one 
thousand nine hundred and eight, by and between the United States 
of America, acting in this behalf by James Rudolph Garfield, Secre¬ 
tary of the Interior, party of the first part, and the National Surety 
Company, a corporation duly organized and existing under the laws 
of the State of New York, and doing business in New York, N. Y., 
party of the second part., its successors and assigns, 

Y itnesseth: r l hat in pursuance of authority for the construction 
of irrigation works contained in the act of Congress approved June 
17, 1902 (82 Shit. 888) entitled ‘‘An Act appropriating the receipts 
from the sale and disposal of public lands in certain States and Terri¬ 
tories to the construction of irrigation works for the reclamation of 
arid lands’’, the parties hereto have mutually covenanted and agreed, 
and by these presents do covenant and agree with each other as as 
follows: 

Article 1. The party of the second part being surety on the bond 
given in connection with the contract dated November 14, 1905, be¬ 
tween Orman & Crook, of Pueblo, Colo., and the United States of 
America, acting in this behalf by E. A. Hitchcock, Secretary of the 
Interior, agrees to construct and complete the work therein provided 
for left uncompleted by Orman and Crook in accordance with the 
terms and at the prices set forth in said contract, the operation of 
which was suspended by the Secretary of the Interior under date of 
January 22, 1908 pursuant to the terms of paragraph 22 of the speci¬ 
fications forming a portion of said contract, the same l>eing made part 
hereof to the same effect as if herein written in full: 

Provided, that the time of completion of Schedule No. 1. of said 
contract is hereby extended to December 1, 1910, and the party of 
the second part shall l>e allowed the use without charge of all ma¬ 
chinery, tools, appliances, and animals taken over by the United 
States under the terms of paragraph 22 of the specifications, herein- 
alx>ve referred to. 

Article 2. For and in consideration of the faithful performance 
of the stipulations of this contract, the party of the second part shall 
be paid u|x>n the presentation of proper accounts prepared by the 
engineer and approved by the chief engineer, as provided in para¬ 
graphs 88 and 104 of the s]>ecifications attached to and forming part 
of said contract of November 14, 1905. Upon completion of the 
contract, the percentage heretofore retained under the provisions of 
paragraph 104 of the specifications shall, subject to the provisions 
of the said contract of November 14, 1905, be paid to the proper party 
in interest, viz: the party of the second part. 

71 Article 3. The party of the second part agrees to save, keep, 
bear harmless, and fully indemnify the United States and any 

of its officers or agents from all damages, costs, or expenses in law 
or equity that may at any time arise or be set up for any infringe¬ 
ment of the patent rights of any person or persons in consequence 
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of the use by the Department of the Interior, or by any of its officers 
or agents, of articles supplied under this proposal^ and of which the 

party of the second part is not the patentee, or assignee, or lawfully 
entitled to sell the same. 

Article 4. It is expressly understood by the party of the second 
part that in conformity with the requirements of Section 3737 of the 
Revised Statutes, neither this contract nor any interest therein shall 
be transferred to any other party or parties, and that any such trans¬ 
fer shall cause the annulment of the contract so far a* the United 
States is concerned; all rights of action, however, for any breach of 
this contract by the contracting parties being reserved to the United 
States. 

Article 5. It is further expressly understood that no Member of, or 
Delegate to. Congress, officer, agent or employee of the Government 
is or shall be admitted to any share or part of this contract, or to 
any benefits which may arise therefrom, and the provisions of Sec¬ 
tions 3739, 3740, 3741 and 3742. of the Revised Statutes of the 
United States relating to contracts enter into and form a part of this 
agreement, so far as the same may be applicable. 

In Witness Whereof, the undersigned have hereunto subscribed 
their names and affixed their seals, the day and vear first above 
written. 

(Signed) JAMES RUDOLPH GARFIELD, 

Secretary of the Interior , for and 
on Behalf of the United States of 
America , Party of the First Part. 
NATIONAL SURETY COMPANY 
By WM. B. JOYCE, Prest., 

. . Farty of the Second Part. 

Attest: 

DAVID W. ARMSTRONG, Jr., 

Secretary. 

Plaintiff further introduced testimonv tending to show that said 
Haves Bros. Company and Peters thereupon proceeded with the 
work and completed it to the satisfaction of the Government; and 
that at the time that the bill of complaint in this suit was filed 
nil payments provided for in this contract had been made 
tl t,lc sum of. $24,860.18, the holdbacks of $44,- 

, P en «lties named in the foregoing contracts 

of ,0o0, which the l mted States refused to waive; that the terms 
upon which Hayes Bros, & Peters agreed to complete this work as 
represented in the aforesaid contract of April 2, 1908 were the be*t 
terms and the lowest price which the plaintiff company was able 
to secure after diligent effort and inquiry among the best and big¬ 
gest contractors throughout the United States, and that the plain¬ 
tiff exhibited diligence and good faith toward Orman & Crook and 
their trustee in bankruptcy in securing the completion of the work 
upon these terms. 

Plaintiff further introduced in evidence a letter from the plain¬ 
tiff company dated April 3, 1908, to the Director of the Reclamation 
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Service at Washington, D. C., which was in words and figures as 
follows: 

National Surety Company, 

115 Broadway. 

New York, Apr. 3, 1908. 

Address reply to Office of Vice President, William J. Griffin, Vice 
President A General Solicitor. 

Director Reclamation Service, Washington, D. C. 

Dear Sir: We have negotiated a contract with Ilayes Brothers 
Co. and John W. Peters of Janesville, W isconsin, for the comple¬ 
tion of the Orman A Crook contract at Belle Fourche, South Da¬ 
kota. The contractors have made the following conditions of the 
validity of the contract; 

“XI. Should the United States of America fail or refuse to enter 
into contract with the Company on or before April 10, 1908, for 
the completion of said work, as herein agreed, including provision 
for the use by the Company of the plant, material and animals of 
Orman A Crook, the extending of the time for the completion of 
Schedule One to December 1, 1910, and for the payment of Forty 
Five Thousand (45,000) Dollars hold-back hereinbefore referred to 
upon the completion of said contract, and waiving any forfeiture 
thereof to the United States, and upon the same terms as to prices 
for the uncompleted work as provided in the contract of Orman A 
Crook, this contract shall immediately cease and become null and 
void.” 

“XII. The Company agrees to furnish to the Contractors on or 
before April 10, 1908, a copy of the contract entered into 
73 between the United Shites of America and the company 
for the completion of the work hereinbefore referred to.” 

On account of these conditions it will be necessary that the con¬ 
tract to be entered into between the United States and this Com¬ 
pany include the conditions imposed by paragraph “XI” above. 

Relying upon the telegram addressed to the writer, dated April 
1st, signed by Mr. Newell, viz: 

“Under paragraph 104 of specifications of Orman & Crook, Belle 
Fourche. contract, holdback will be retained until work has been 
completed to satisfaction of Chief Engineer. It will not be forfeited 
unless required to reimburse the Government for loss or damage. 
Time of completion will be extended to December 1, 1910, as re¬ 
quested.” 

the writer felt entirely safe in agreeing that the contract between 
the Government and the Company should contain the condition 
as to hold-back of $45,000, as stated in Paragraph ‘'XI” of the con¬ 
tract hereinbefore quoted. 

In accordance with the writer s telephone conversation with Mr. 
Bien to-day, we shall be indebted for a form of the contract con- 

7—2903a 
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taining provisions as above stated at as early a time as may be 
possible. 

Very truly yours, 

WILLIAM J. GRIFFIN, 

1st Vice President. 

Plaintiff also introduced in evidence a letter dated April 8, 1908, 
from the Director of the Reclamation Service to the Secretary of the 
Interior with endorsement thereon by G. \\ . V oodruff. Assistant 
Attorney General, which letter and endorsement were in words and 
figures as follows: 

Department of the Interior, 

United States Reclamation Service. 

Washington, D. C., April 8, 1908. 
The Honorable the Secretary of the Interior. 

Sir: I transmit herewith draft of a contract to be prepared for 
execution with the National Surety Company, surety on the bond 
of Orman A Crook for the construction of certain work on the Belle 
Fourciie project. 

Schedule 2 is practically completed, requiring but a small amount 
of work which can be done in a short time. Schedule 1 is the main 
dam and a large amount of work is required for completion. Orman 
and Crook went into bankruptcy last January and the contract was 
suspended by vour order of January 2*2. 1908. 

The Surety Company has made diligent efforts to secure the com¬ 
pletion of tlie work and has now made arrangements which must 
be concluded at once, as the parties undertaking to do the work 
require that a copy of the contract with the United States be sub¬ 
mitted to them bv April 10, at Janesville, Wisconsin. The draft 
of contract as herewith submitted is fully satisfactory to both parties, 
except in one particular. On Schedule 2 there is a retained 
74 percentage of $5,000 and on Schedule 1, a retained percent¬ 
age of $40,000 which is now held by the Government under 
the terms of the contract. 

The Surety Company is of the opinion, under the decision of the 
U. S. Supreme Court in the case of Prairie State Bank against the 
United States (104 U. S. 227) that if the contract be completed in 
accordance with the specifications the surety will be subrogated to 
the rights of the United States and be entitled to receive the $45,000 
retained under this work. 

In order to effectuate this understanding, the last sentence of 
Article 2 has been made to read as follows: 

“Upon the completion of the contract the percentage heretofore 
retained under the provisions of Paragraph 104 of the specifications 
shall, subject to the provisions of the said contract of November 14, 
1905, be paid to the proper party in interest, viz., the party of the 
second part.” 

This office recommends that before this draft be approved the 
matter be submitted to the Assistant Attorney General in order to 
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determine whether the execution of the same would place upon the 
Government any liability for this payment in addition to the re¬ 
quirements under the existing contract with Orman and Crook. In 
other words, whether in case of the completion of the contract in 
accordance with the specifications the National Surety Company is 
the proper party in interest to receive the said holdback of $45,000. 
This office has no knowledge of any rights or interests of other 
parties which would prevent the application of the principles of the 
Prairie State Rank case. I trans-it a copy of the specifications form¬ 
ing part of the Orman & Crook contract. 

Mr. W. -T. Griffin, Vice President and General Counsel of the 
National Surety Company, is in the city and will appear before the 
Assistant Attorney General prepared to discuss any questions which 


may arise. 

In view of the urgency of the case, I suggest that a decision be 
rendered in the matter today, if possible. 

Very respectfully, 

F. H. NEWELL, Director. 


April 8, 1908. 

The contract submitted with this letter has been examined, and 
in view of the fact that Orman and Crook have abandoned their 
work, that the time for its completion has already been extended 
to December 1, 1910, because of the failure of Orman and Crook 
to carry out their contract, that under the decision of the United 
States Supreme Court in the case of Prairie State Bank v. United 
States (104 U. S. 'I'll) it will he legally possible to pay to the surety 
company instead of to Orman and Crook, not only the holdback of 
$45,000 but all other money which may fall due because of the 
completion of the work, and that the United States, having the 
right at this time to kike up and operate the work itself, has also 
the right to turn it over to any other capable and responsible party, 
and by this contract will do so,—I am of opinion that the 
75 contract submitted herewith should be executed at once. 

G. W. WOODWUFF, 
Assistant Attorney General. 

Approved: 

JAMES PUDOLPII GARFIELD, Secretary. 


Plaintiff further introduced evidence tending to show that the 
plaintiff company after suspension of this work and the bankruptcy 
of Orman c'c Crook, urged trustee, Dayton, to undertake the com¬ 
pletion of the Orman & Crook contract himself. Witness Griffin 
testified that the surety company made no profit out of the arrange¬ 
ment: that the surety company through the agency of Hayes Bros, 
and Peters took over from the Government the materials, machinery, 
etc. left on the work by Orman & Crook, and that upon the comple¬ 
tion of the contract, that part of the plant and materials which had 
not been used in the completion of the work was turned back to the 
Government and in turn delivered over to trustee, Dayton, and his 
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receipt was taken therefor, which receipt, dated July 1, 1911, was 
introduced in evidence. 


Plaintiff introduced evidence tending to show that by reason of 
having executed the bond mentioned in these proceedings the plain¬ 
tiff had expended the sums set forth in the bill of complaint and 
for the purposes therein mentioned, and tending to show that the 
amounts paid in each particular were reasonable and that the plain¬ 
tiff was entitled to reimbursement from defendant Davton out of 
the fund involved in these proceedings. The witness testified, how¬ 
ever, that the payment of $1,150.00 on account of the premium on 
the bond of Haves Brothers and Peters was a voluntarv contribu- 

i. «/ 

tion made by the Surety Company to help out Hayes Brothers and 
Company after the contract was signed, because the premium on the 
bond was larger than the new contractors had estimated. 

Witness further testified that the National Surety Company has 
been sued in Wisconsin by Haves Bros, and .John W. Peters on the 


said contract of April 2. 1908, entered into for the completion of this 


work, and that the suit had been tried but not yet decided. The 
plaintiff offered to introduce in evidence the exemplified copies of 
the pleadings in that case to show what tin? suit was for and what 


the answer of the surety company to the suit was: to show that Hayes 
Bros. Company and Peters in said suit are asserting against 


70 the National Surety Company the claims set forth in para¬ 
graphs 15 and 10 of plaintiff's bill of complaint and that those 
questions have not been finally determined bv that Court or any other 
Court of competent jurisdiction, and that, therefore, the full extent 


of plaintiff's liability or loss by reason of having executed the bond 
aforesaid has not been finally determined. The attorneys for de¬ 


fendant Dayton objected to the admission of said pleadings, but 
offered to admit on the record that the new contractors Hayes Bros. 
Company and Peters are claiming and demanding from the surety 
company $44,798.22, and that the surety company have defended 
that suit on the ground that the Government is claiming that it is 
not payable to the surety company but to the original contractors, 
Orman A’ Crook. 


4 he Court: T think that with the admission of the trustee in 
bankruptcy here you have all you are entitled to under the pendency 
of that suit. I will sustain the objection to the introduction of that 
exemplified record, to which ruling of the Court the National Surety 
Company then and there duly excepted. 

On cross examination the witness testified that shortly after get¬ 
ting information that Orman & Crook had defaulted, he promptly 
telegraphed and wrote his agents all over the West to obtain bids, 
and that in writing to these various contractors concerning the work 
he told them that the Government had $40,000.00 or $45,000.00, 
which was there to be paid over and above the contract price, and 
that he did this in first addressing them and giving that informa¬ 
tion as a basis for their bids. 
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Thereupon the plaintiff called as a witness, Ralph W. Smith, who 
being first duly sworn, testified as follows: 

That he is the Vice President of the plaintiff company located 
at Denver, Colorado, where he has been for eighteen years; that he 
is well acquainted with defendant, William L. Dayton; that follow¬ 
ing the execution by the plaintiff of the contract of April 8, 1908, 
between the plaintiff company and the (Government for the comple¬ 
tion of this work, he had a conversation with said Dayton and 
notified him that the plaintiff had entered into this contract to go 
ahead and complete the work: that Dayton asked him about the 
contract; that Dayton said that he had expected to file a petition to 
get this holdback. 

76V 2 Q. Did you or not tell him at the time that you had made 
the contract with the Covernment, agreeing to turn over to 
you the holdbacks upon the completion of the work? A. Yes sir. 

Q. Then as T understand you, you explained to him fully the na¬ 
ture of the arrangement which had been made to complete this work? 
A. T stated to him all these facts which T knew; the different bids, 
and the contract with the Covernment. and the holdback that was 
held, and the contract that we had entered into with Haves Bros. & 
Peters. 


Mr. Easbv-Smith: 

Q. Mr. Dayton was a lawyer? 

Witness: Yes sir. 

Plaintiff by this witness introduced further testimony tending to 
show that the plaintiff company prior to having itself entered into a 
contract for the completion of the work urged trustee Dayton to 
undertake the completion of the Orman & Crook contract himself, 
but he declined upon the ground that he had no money or means 
available, and that the creditors were sick of the contract and would 
not advance anv more monev. 

On cross examination witness testified that he sent to Mr. William 
.T. Criffin the letter dated February 7. 1908, introduced in evidence 
as part of tbe file of correspondence produced by the plaintiff com¬ 
pany. in which letter he said: “Referring to the trustee, I beg to 
say that Mr. William L. Dayton, one of my very warm personal 
friends, was apjxiinted trustee in this case yesterday * * * I 

can definitely state that he will not in the least l>e unfriendly to this 
company, but will desire to do anything and everything to assist us 
along lines of fairness to the estate. We trust that this will meet 
with vour approval. Now that a trustee has been appointed who 
will not be unfriendly to our interests, I conceive my duties to be 
in this case to simply report to you as to what Mr. Bradbury desires 
to do.” Tie further testified that he had nothing to do with prepar¬ 
ing the contracts between the Surety Companv and Hayes Brothers 
and Peters, and took no part in the negotiations leading up to the 
formulation of that contract and had nothing to do with the prepara¬ 
tion of the contract between the United States and the Surety Com¬ 
pany. 

On re-direct examination the witness testified: 
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By the Court: 

Q. I)o you know if Mr. Dayton was informed, by you or anyone 
connected with the Surety Company, of the making of the contract 
with Hayes Brothers & Peters? A. Yes, sir: I notified him. 

^ Q. And of the terms and provisions? Was lie informed? 

77 A. Aes, sir; I told him what we had—I had kept him in¬ 
formed, as well as I could, of negotiations right along, then, 
just as soon as T heard from the company of the contract, which was 
in the middle of April, I immediately went right over and told him. 

Q. Told him what—that a contract had been made? A. Yes, 
sir; that we had entered into a contract with Hayes Brothers and 
Peters to continue the work and complete it. 

Q. You went into the details of the contract? A. All the details 
that T had I gave him. 

Q. What were they? A. Well. I cannot say just what. I know 
that T recall that 1 went and told him everything T knew ahoiit 
it. because we were both very good friends, and T wanted to keep him 
informed as be had wept me informed. 

By Mr. Hinton: 

Q. Do you rememW whether or not you told him of the provision 
of the contract with reference to paying over the reserved percentage? 

Mr. Kashy-Smith: T object to that. It is leading and suggestive, 
and the witness has several times been interrogated upon that verv 
point. 

The Court: TTe had just said that he did not recall the details of 
what was said. 

Mr. Hinton: It seems to me that we should be able to ask, as to 
particular provisions, what was done. 

The Court: If he does not recall the details, he cannot recall par¬ 
ticular ones. Tt is leading. 

TheohjMlion *»y Mr. Easby-Smith to the last question put bv 
Mr. Hinton is sustained. 

Mr. Hinton: That is all. if vour Honor please. 

7S On Re-cross examination witness testified that he sent to 

the office of the plaintiff companv at New York the tele- 
gram dated January 17. 1008. introduced in evidence as part of the 
file of correspondence produced by the plaintiff company, in which 
he said: I hink can arrange friendly receiver,” and that by this he 
probably meant that he had conferred with some of the creditors 
and that we could get one which was not obnoxious: that it was 
about the middle of April when he notified Mr. Davton that the 
contract had been let: that he did not remember whether at that 
time he find seen a written copv of the contract. 

Counsel for the plaintiff company was interrogated bv the Court 
and in reply stated on the record that the plaintiff’s position is that 
it is not bound by its contract with Hayes Rrothers Companv and 
Peters to pay them the amount of the hold-backs in dispute in this 
suit unless it the plaintiff, first receives the monev from the Gov¬ 
ernment or through this Court. 
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After the close of the hearing and after the filing of the written 
opinion ol the Court herein, and before the signing of the final decree 
entered herein, the plaintiff, through its attorney B. E. Hinton, 
presented to the Court an affidavit of B. E. Hinton showing the serv¬ 
es en lered by him as attorney for plaintiff under his retainer in 
this cause, and moved the Court to ascertain and fix the reasonable 
\alue of said services, and allow the same to the plaintiff as a proper 
charge against the assets of defendant, Dayton, if any, remaining in 
the hands of the receiver herein. Upon consideration thereof, and 
upon the objection of defendant Dayton, the Court overruled said 
motion, to which ruling of the Court the National Surety Company 
then and there duly excepted. 

The foregoing is a correct abstract or digest of all of the testi¬ 
mony taken in the above entitled cause. Attorneys for both sides 
desiring certain parts of the testimony of certain witnesses reproduced 
in the exact words of the witnesses and the Court approving thereof, 
the same is allowed. 

Dated Nov. 26, 1915. 

F. L. SIDDONS, Justice. 

Examined and approved— 

B. E. HINTON, 

Attorney for National Surety Co. 

PAUL V. KEYSER, 

Of Counsel for Deft Dayton. 


[EndorsedEquity No. 32470. National Surety Co. Plaintiff 
vs. Franklin K. Lane et al., Defendants. Statement of Evidence and 
Pill of Exceptions. Submitted Nov. 10/15. W. F. Sener. Clerk, 

Cir. Ct. No. 2. Bynum E. ITinton. Attorney at Law, Munsey Build¬ 
ing. Washington, D. C. 
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